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. , | Files Inventory Sheet

File Series: Chemetco, Inc. RCRA 478A Box #/1/2
Folder Name/Folder Description
Box#lof2 &~
ILD 048 843 809 (Folder #01) A.3.1-A.3.2 Correspondence/Monitoring (1998)
ILD 048 843 809 (Folder #02) A.3.4 Annual Report (1996)
ILD 048 843 809 (Folder #03) A.3.4 Quarterly Reports (1994)
ILD 048 843 809 (Folder #04) A.4.2 Closure Plan (1986)
ILD 048 843 809 (Folder #05) A.4.2 Closure/Post-Closure Plans (1990)
ILD 048 843 809 (Folder #06) A4 4 Closure Sampling Data (1989)
ILD 048 843 809 (Folder #07) B.1.1 Permit Correspondence (1993)
Box#20f2
ILD 048 843 809 (Folder #08) B.1.2 Part B Permit Application (1985)
ILD 048 843 809 (Folder #09) B.1.11 Post Closure Permit Application (1993/ 1 0f 2/3)
ILD 048 843 809 . (Folder #10) | B.1.11 Post Closure Permit Application (1993/2 of 2/3)
ILD 048 843 809 (Folder #11) F.1 Imagery/Special Studies (1997)
Box #1 of 2) e FRC Lo cohyn
ILD 048 843 809 (Folder #01) A4 4 Status Report/Requirements (1993) Co d € /}‘5"‘ '\ %’\ﬂ"%‘g""
ILD 048 843 809 (Folder #02) A.4.4 Groundwater Closure Plan (1988) 5 el
ILD 048 843 809 (Folder #03) Ad4 Closﬁre/Pdst-Closure Plan (1989)
ILD 048 843 809 (Folder #04) B.1.2 Part B Permit Application (1990)
ILD 048 843 809 (Folder #05) B.1.5 Permit Modification - Class 2 (1991)
Box #2 of 2
ILD 048 843 809 (Folder #06) B.1.1 Permit Correspondence (1995)
ILD 048 843 809 (Folder #07) B.1.2 Part B Permit Application (1993)
ILD 048 843 809 (Folder #08) B.1.6 Exemptions, Waivers/Variances (1992)
ILD 048 843 809 (Folder #09) F.1 Imagery/Special Studies (1990)
ILD 048 843 809 (Folder #10) F.1 Aerial Photographic Analysis (1987)
Box #1 of 1 RCRA 207 +
ILD 048 843 809 (Folder #01) C.1 Compliance Inspection Reports (1996-1997)
ILD 048 843 809 (Folder #02) | C.1 Compliance Inspection Reports (1984-1993) i
tILD 048 843 809 (Folder #03) C.2 Compliance and Enforcement (1982-1995) /




Files Inventory Sheet

File Series: Chemetco Inc. : RCRA 478A Box #/1/1
Folder ID: Folder Name/Folder Description |~
Box #1 of 1
ILD 048 843 809 ( Folder #01) | A.4.2 Partial Closure Plan (1988)
ILD 048 843 809 (Folder #02) | A.4.2 Closure/Post-Closure Plan (1991)
ILD 048 843 809 (Folder #03) | A.4.4 Closure Sampling (1991)
Box #1 of 1 RCRA 206B v~
ILD 048 843 809 (Folder #01) | D.2.2 RFI Plan (1996)
ILD 048 843 809 (Folder #02) | D.2.5 QAPP (1988)
ILD 048 843 809 (Folder #03) | D.2.6-D.2.7 QAPP Correspondence/Groundwater/Soil (1990)
ILD 048 843 809 (Folder #04) | D.2.7 Analytical Data Report (August/December 1998)
ILD 048 843 809 (Folder #05) | D.2.7 Analytical Data Report (July 16, 1998)
ILD 048 843 809 (Folder #06) | D.2.7 Analytical Data Report (July 10, 1998)
ILD 048 843 809 (Folder #07) | D.2.7 Sampling/Analysis (1983-1996)
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Records Management System - Facility

HAZARDOUS WASTE

Home > Search Results > Facility

#1LD048843809
Chemetco, Inc.

FILES IN RECORD CENTER

Reorganization Date: 6/17/2009
Permit Status: Yes
Total Files: 25

Reguest Documents

Files have been checked out from the

Records Center by the following people.

Select a name to view the Document
Request Form.

e Kuefler/Smith, 8/25/1998
o Pat Kuefler, 5/11/2001
® Pat Kuefler, 5/13/1999
e Chris Black, 5/22/2001

RETIRED RECORDS

Accession Number: 412-05-0027

Shipment Date: 1/11/2005
Box Descriptions/Total: 1/2
Volume: 1

Accession Number: 412-05-0042

Shipment Date: 1/10/2005
Box Descriptions/Total: 1/2
Volume: 1

Accession Number: 412-05-0035

Shipment Date: 1/6/2005
Box Descriptions/Total: 1 /1
Volume: 1

Accession Number: 412-04-0696

Shipment Date: 11/2/2004
Box Descriptions/Total: 2/ 2
Volume: 2

Accession Number: 412-96-0326
Shipment Date: 3/14/1996

Box Descriptions/Total: 2 / 39
Volume: 35

http://r5gisintra2.epa.gov/wptd/rms/facility.asp?fid=ILD048843809&srch=1

Page 1 of 1

HOME | SIGN IN

1/23/2012



. Records Management System - View Retired Record Page 1 of 1

HOME | SIGNIN

Home > Facility > Retired Record

CBI: No

Shipment Date: 1/11/2005

Agency File Code: ENFO 207b

Accession Number: 412-05-0027

Volume (cubic ft): 1

Disposition Authority: N1-412-95-7/5b

Disposal Date: 1/31/2018

Location: 006052-006052SAN

Box Number Facility Description
1 IND005081526 Motions/orders, CAFO, state reports, settlements/amendements 1¢

BRC Rubber Groups Inc. 1996

1 ILD048843809

Chemetco, Inc. Compliance inspection reports, compliance and enforcement 1982-

http://rSgisintra2.epa.gov/wptd/rms/retired.asp?rid=722&fid=I11.D04 8843809 1/23/2012




. Records Management System - View Retired Record Page 1 of 1

HOME | SIGN IN

Home > Facility > Retired Record

CBI: No
Shipment Date: 1/10/2005 !
Agency File Code: RCRA 478a \
Accession Number: 412-05-0042 !
Volume (cubic ft): 1 |
Disposition Authority: N1-412-94-4/17
Transfer Date: 1/31/2012
Location: 234302-234302SAN
Box Number Facility Description

1 ILD055409940

i i Is 1- 91
Abbott Laboratories, Inc. (North Blueprints, maps & drawings Vols 1-2 of 2, 19

Chicago Facility)

1 AED048843809

i Partial closure plans, post closure plan, closure sampling data, 198
#€hemetco, Inc. © rtial c plans, p ure p pling

http://r5gisintra2.epa.gov/wptd/rms/retired.asp?rid=727&fid=ILD048843809 1/23/2012




. Records Management System - View Retired Record Page 1 of 1

HOME | SIGNIN

Home > Facility > Retired Record

CBI: No
Shipment Date: 1/6/2005
Agency File Code: RCRA 206a
Accession Number: 412-05-0035
Volume (cubic ft): 1
Disposition Authority: N1-412-94-4/4a
Transfer Date: 1/31/2019
Location: 234289-234289SAN
Box Number Facility Description
1 1LD048843809 RFI plan, QAPP, QAPP corresp, GW soil, analytical data report, sa

Chemetco, Inc. and analysis report 1983-1998

http://rSgisintra2.epa.gov/wptd/rms/retired.asp?rid=740&£id=ILD048843809 1/23/2012



Home > Facility > Retired Record

CBI:
Shipment Date:

Agency File Code:
| Accession Number:
Volume (cubic ft):

Disposition Authority:
Transfer Date:

Location:

Box Number Facility
1 ILD048843809

Chemetco, Inc.

2 1LD048843809

Chemetco, Inc.

._Records Management System - View Retired Record

No
11/2/2004

RCRA 478a
412-04-0696

2

N1-412-94-4/17a
1/31/2019
547375-547376BAN

Page 1 of 1

HOME | SIGN IN

Description

Correspondence/monitoring, annual reports, quarterly reports, clos
plan, closure/post closure plans, closure sampling data, permit

correspondence 1986-1998

Part B Permit Appl, Part B post closure permit appl Vol 1-2 of 3, bl
1985-1997

http://r5Sgisintra2.epa.gov/wptd/rms/retired.asp?rid=700&fid=1L.D048843809 1/23/2012




Records Management System - View Retired Record

Page 1 of 3

HAZARDOUS WASTE

Search Records  Add Facility Document Requests

Home > Facility > Retired Record

CBI: No

Shipment Date: 3/14/1996
Agency File Code: RCRA 478a
Accession Number: 412-96-0326
Volume (cubic ft): 35

Disposition Authority: N1-412-94-04/20a
Transfer Date: 1/31/2011

Location: 016516-016550SAN
Box Number Facility

1 OHDO004288270

Ranco North America, LP (Plain City)
1 OHD004288288

Ranco North America, Inc.
2 OHD004288288

Ranco North America, Inc.
2 OHD004288270

Ranco North America, LP (Plain City)
3 OHD004288288

Ranco North America, Inc.
3 OHD004288270

Ranco North America, LP (Plain City)
4 OHD004288288

Ranco North America, Inc.
4 OHD004288270

Ranco North America, LP (Plain City)
5 OHD004240396

Steelcraft Manufacturing Company
6 ILDO00802702

Solutia Inc. (W.K. Krummrich Plant)
7 OHDO004198784

Beazer East, Inc. (Youngstown Site)

http://r5gisintra2.epa.gov/wptd/rms/retired.asp?rid=591&fid=ILD048843809

HOME | CHANGE
PASSWORD | SIGN OUT

Welcome amodi!
Records To NARA

Records Retirement

Description
Quality control data, ciosure cert docs for FOO6 sludge stor fac 1

Quality control data, closure cert docs for FO06 sludge stor fac 1

Sampling analytical results, closure cert docs, lab reports, closui
container storage closure plan 1878-1989

Sampling analytical results, closure cert docs, lab reports, closui
container storage closure plan 1878-1989

Hydrogeol eval, gw monitoring reports, closure plans 1982-1989

Hydrogeol eval, gw monitoring reports, closure plans 1982-1989
Surface impoundment closure plan, sampling field trips, RFA sa
plan, closure plans, closure cert, 1984-1988

Surface impoundment closure plan, sampling field trips, RFA sai
plan, closure plans, closure cert, 1984-1988

Correspondence, Part B Appl, financial info (no date)

GW sampling program, Part B Permit Appl, 1990

Crab creek sampling, CAFO submittals, Phase | report, Phase Il
hydrogeo study, CME, monitoring well data, gw quality assessm
revision, soil analysis data, hydrogeol invest report, gw monitorir

summary, 1984-1990

3/2/2012



Records Management System - View Retired Record

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

http://rSgisintra2.epa.gov/wptd/rms/retired.asp?rid=591&{id=IL.D048843809

ILD010284248
CWM (CID Recycling/Disposal
Facility)

ILD010284248
CWM (CID Recycling/Disposal
Facility)

ILD010284248
CWM (CID Recycling/Disposal
Facility)

1LD010284248
CWM (CID Recycling/Disposal
Facility)

ILD010284248
CWM (CID Recycling/Disposal
Facility)

IND093219012
Heritage Environmental Serv., LLC
(Indianapolis)

IND093219012
Heritage Environmental Serv., LLC
{Indianapolis)

ILT180019945
SCA Chemical Svcs, Ind Chicago
Incinerator

ILT180019945
SCA Chemical Svcs, Ind Chicago
Incinerator

ILT180019945
SCA Chemical Svcs, Ind Chicago
Incinerator

ILT180019945
SCA Chemical Svcs, Ind Chicago
Incinerator

ILDS80700967
Amoco Qil Company (Main Plant)

OHD042157644
BP Chemicals, Inc. (Lima Refinery)

OHD042157644
BP Chemicals, Inc. (Lima Refinery)

OHD042157644
BP Chemicals, Inc. (Lima Refinery)

OHD042157644
BP Chemicals, Inc. (Lima Refinery)

OHDO042157644
BP Chemicals, Inc. (Lima Refinery)

OHDO042157644
BP Chemicals, Inc. (Lima Refinery)

OHD042157644

Page 2 of 3

Chemical analysis forms, Part B monitor reports, backgrou
1988-1990

Part B Permit Appl, closure plan, (no date)

Part B Permit Appl, Post-Closure permit appl, NOD response 19
1987

Part B Permit App! 1983

Part B Permit Appl, summary judgement, response to closure pl
respondents exhibit 1987

eS8ty assessment p

Material safety data sheets, (no date)

Material safety data sheets, 1990
SOP, Part B Permit Appl, Tank storage, 1987-1990

PartB Permit Appl, Exposure info 1983-1989

Part B Permit Appl, closure plan, PCB trial burn testing final repc
1985-1987

Part B revisions, trial burn plan, gw info, legal papers, Part B Pel
Appl (no date)

Interim status post closure plan pond 1, soil and sludge analytic:
testing report 1988-1990

Soil boring logs, Part B Permit Appl, GW monitoring report, Lab
studies, GW quality assessment report 1985-1989

R and D application, demonstration unit, public comments and p
letters, performance test, cert of mailing 1987-1989

Part B Permit Appl, Landfarm operation plan, maps, facility repo
draft permits, 1987-1988

Closure plans, soil survey, lab reports, gw monitoring, land treat
demons, 1986-1990

Soil work plan, response to NOD, Part B Permit Appl, 1985-’
Part B Permit Appl, soil work plan, land treatment closure pla
1989

3/2/2012




Records Management System - View Retired Record Page 3 of 3

29

30

31

32

33

34

35

BP Chemicals, Inc. (Lima Refinery)

OHD042157644 )
BP Chemicals, Inc. (Lima Refinery)

OHD042157644
BP Chemicals, Inc. (Lima Refinery)

OHD042157644
BP Chemicals, Inc. (Lima Refinery)

OHDO042157644
BP Chemicals, Inc. (Lima Refinery)

ILD000819946
Beazar East, Inc. (Carbondale
Facility).

ILD000819946
Beazar East, Inc. (Carbondale
Facility).

ILD000819946
Beazar East, Inc. (Carbondale
Facility).

EDIY RECORD DELETE RECORD

Ponds closure plan, trial burn plan, Part A and B Permit, 1987-1!

Closure plan, Part B Permit Appl, North thermal oxidizer report, :
survey report, land treatment and monitoring plans, site inspectil

report, gw report, closure plan and review 1985-1988

Memos, reports, hydrogeol exhibits/doubie finer variance, Part B
Appl 1985-1987

Response to NOD, gw monitoring, Part B Permit Appl, 1987-198
Sludge pond area gw quality assessment, Part B Permit appl,
Hydrogeol invest and gw study, contingency plan, sampling anal

closure plan, trial burn plan 1986-1987

Standards data package, data summary (no date)

RFI Lab data reports (no date)

Data worksheets, inorganic analysis data, ms data file header, C
summary data package, raw work sheets, 1989-1990

http://r5gisintra2.epa.gov/wptd/rms/retired.asp?rid=591&fid=ILD048843809 3/2/2012
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FIRST IN 22 PEOPLE — QUALITY — SERVICE

KIM L. FOCK
ENGINEERING, MAINTENANCE, SERVICES & ENVIRONMENTAL
3576 CHEMETCO LANE 800-444-5564 EXT. 372

HARTFORD IL 62048 FAX (618) 254-4618
(618) 254-4381 EXT. 372 CELLULAR (314) 956-5944

. heme’rco

__FIRST NS PEOPLE — QUALITY — SERVICE

MIKE WILKENING
METALLURGICAL ENGINEER

PO BOX 67 (618) 254-4381 EXT. 269
HARTFORD IL 62048 FAX (618) 254-0138

HEATHER YOUNG, CHMM

ENVIRONMENTAL MANAGER

P.O. BOX 67 (618) 254-4381 EXT. 268
HARTFORD, IL 62048 FAX (618) 254-0138




IN THE UNITED STATES BANKRUPTCY COURT

In re:

CHEMETCO, INC.

I, LAURA K. GRANDY, hereby certify that on this 21 day of October, 2002, I have forwarded a copy of the Order .

CERTIFICATE OF SERVICE

FOR THE SOUTHERN DISTRICT OF ILLINOIS ' R

In Proceedings Under
Chapter 7 . oy

BK 01-34066

i

approving Motion for Authority to Settle and Compromise Avoidance Claims/Actions and Motion to Limit Notice of Motions to

Settle and Compromise Avoidance Claims/Actions, by mailing a copy of same in an envelope addressed to:

Teresa A. Generous

Greensfelder, Hemker & Gale, P.C.
10 South Broadway, Suite 2000

St. Louis, MO 63102-1774

Jim Morgan

Senior Assistant Attorney General
500 South Second Street
Springtield, Ilinois 62706

Dan Nester

Bryan Cave

1 Metropolitan Sq # 3600
St Louis, MO 63102

Joel Kunin

Carr Korein Tillery
412 Missouri Avenue
E. St. Louis, IL 62201

Cheryl A, Kelly

Thompson Coburn, LLP
One Firstar Plaza, Suite 3500
St. Louis, MO 63101

Wagner Equipment Co.
PO Box 23077
Belleville IL 62223-0077

Alison D. Bauer
Torys

237 Park Avenue
New York, NY 10017

Industrial Services of America, Inc.
c/o K. Gail Russelt

3000 National City Tower

101 South Fifth Street

Louisville, KY 40202

CEMCO
P.0. Box 92500
Albuquerque, NM 87199-2500

Douglas B. Rosner
Goulston & Storrs, P.C.
400 Atlantic Ave.
Boston, MA 02]110-3333

Mike Wenzinger
Quantum Resources Inc.
10750 SW Denny Road

Beaverton OR 97075

CSD Environmental Services, Inc.

c¢/o Stephen A. Tagge

Sorling, Northrup, Hanna, Cullen & Cochran, Ltd.
Suite 800 [ilinois Building

P.O.Box 5131

Springtield, IL 62705

Robert A. Breidenbach
Goldstein & Pressman, PC
121 Hunter Avenue, Suite 101
St. Louis, MO 63124

Mueller Group, Inc.

110 Corporate Drive, Ste. 10

Portsmouth, NH 03801

Attn: General Counsel i

Tom Morton
200 Clinton Avenue, Suite 1000
Huatsville, AL 35801

Gregory L. Sukys

U.S. Department of Justice
Environmental Enforcement Sect.
PO Box 7611

Washington, DC 20044

J. Martin

Jetfery M. Trevino
Associates Regional Counsel
U.S. EPA, Region 5

77 West Jackson Blvd.
Chicago, IL 60604

Andrew J. Doyle

LS. Department of Justice
Environmental Defense Section
PO Box 23986

Washington, DC 20026-3986

Craig A. Smith
Suelthaus & Walsh, P.C.
7733 Forsyth, 12% Floor
St. Louis, MO 63105

Steven J. Reisman, Esq.

Cutris, Mallet-Prevost, Colt & Mosle, LLP,
101 Park Avenue

New York, NY 10178-0061



Mark S. Samila. Esq.

Kahn, Dees, Donovan & Kahn, LLP
501 Main Street

Fifth Main Financial Plaza, Suite 305
Post Office Box 3646

Evansville, IN 47735-3646

Wise El Santo Company
PO Box 8360
St. Louis MO 63132

Austin Metal Iron Co.
PO Box 2115
Austin TX 78767

Jerry W. Hill

Hill & Calk

1511 Judson Rd., Suite B
Longview, TX 75601

Floyd Horton

Horton Supply Company
300 E. Chestnut Street
Springtield, MO 65806

Diane G. Reed

Reed & Reed

501 N. College St.
Waxahachie, TX 75165

Daniel D. Doyle, Esq.

Spencer Fane Britt & Browne, LLP
120 S. Central Ave., 5" Floor

St. Louis, MO 63105

David A. Lander
One Firstar Plaza, Suite 3200
St. Louis, MO 63101

LeRoy Lambert
29 Broadway
New York, NY 10006

Donna Yeager
ATEC, Inc.

858 Kingsland

St. Louis, MO 63130

Mary Grace Diehl
600 Peachtree St., N.E., Suite 3200
Atlanta, GA 30308-2216

Ronald E. Yarbrough, Phd

Geo Technical Associates. Inc.

P.0O. Box 529

Collinsville, IL 62234 Alice Whitten
AmeriCredit

4000 Embarcadero

Arlington, TX 76014

David W. Hercher

Miller Nash LLP

3500 U.S. Bancorp Tower
111 S. W. Fifth Avenue
Portland, OR 97204-3699

Edward J. Hopper

U. S. Trustee, Becker Building
Room 1100, 401 Main Street
Peoria. 1L 61602

Paul A. Levine, Esq.

Attys for Manufacturers & Traders Trust Co.
50 Beaver St.

Albany, NY 12207

Keith D. Price

Sandberg, Phoenix & von Gontard, P.C.
One City Centre, 15" Floor

515 N. 6" Street

St. Louis, MO 63101

Randall D. Crocker, Esq.

von Briesen, Purtell & Roper, s.c.

735 N. Water Street, Suite 1000 ‘
P.O. Box 3262

Milwaukee, W1 53201-3262

American Recycling |
c/o Larry R. Boyd

Abernathy, Roeder, Boyd & Joplin, PC

1700 Redbud Blvd., Suite 300

McKinney. TX 75069

Lewis S. Morantz, Esq.
21255 Califa Street
Woodland Hills, CA 91367-5021

Petag Corporation
AT'I%\]: Dl? L. Peterson
P.O. Box 1565]
Houston, TX 77220

Phyllis B. Dolinko

Office of the Solicitor_
United States Dept. ot Labor
230 S. Dearborn, Suite 844
Chicago, IL. 60604

Penni S. Livingston
6001 Old Collinsville Rd.
Fairview Heights, IL 62208

with first class postage prepaid and by depositing same in a United States maitbox outside 720 West Main Street. Belleville,

llinois, at approximately 5:00 p.m.

/s/ Laura K. Grandy MW
7 N v ﬂ |




IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

IN RE: ) In Proceedings Under
) Chapter 7
CHEMETCO, INC., )
) BK 01-34066
DEBTORC(S). )
ORDER

This matter having come before the Court pursuant to a Motion For Authority to Settle and
Compromise Avoidance Claims/Actions and Motion to Limit Notice of Motions to Settle and
Compromise Avoidance Claims/Actions (the “Motion”) filed herein by the Trustee, Laura K. Grandy.
It appearing to the Court that Rule 9019 of the Federal Rules of Bankruptcy Procedure permits the
Courtto: (a)authorize settlement and compromise of claims as set forth in the Motion without further
notice or hearing; and (b) limit Notice of Motions for Authority to Settle and Compromise a
Controversy or Controversies. It further appearing to the Court that the settlement and compromise
authority requested in the Motion is necessary and appropriate because, among other things, it wiil
climinate the costs and expenses attending the filing and service of numerous motions for authority to
settle and compromise claims;

IT IS THEREFORE ORDERED that the Trustee is hereby given authority to settle and
compromise avoidance actions described in the Motion without further notice or hearing within the

following classes and according to the following parameters:

Class of Claim Settlement Authority Sought
$5,000.00 or less Plenary Settlement Authority

Preferences:
$5.000.00 to $20,000.00 75% of principal sum demanded after deducting the valid new
value and ordinary course defenses

Preferences:
$20,000.00 and over 80% of principal sum demanded after deducting valid new value
and ordinary course business defenses



Fraudulent Transfers less
than | year before the petition 80% of principal sum demanded

Fraudulent Transfers more
than 1 year but less than 2 years
before the petition 70% of principal sum demanded

Fraudulent Transfers more than
2 years but less than 3 years
before the petition 50% of principal sum demanded

Fraudulent Transfers more than
3 years but less than 4 years
before the petition 35% of principal sum demanded

IT IS FURTHER ORDERED that the Trustee shall have the further and additional authority
to dismiss an avoidance action if the Trustee determines, in her sole discretion, that there are valid
defenses to such an avoidance action.

IT IS FURTHER ORDERED that the Trustee shall have the further and additional authority
to amend an avoidance action so as to dismiss portions of the relief requested therein in the event the
Trustee, in her sole discretion, determines that there are valid defenses to a portion or portions of the
relief sought.

ITIS FURTHER ORDERED that if the Trustee elects to settle and compromise claims outside
the classes and/or parameters described above, she shall file a Motion for Authority to Settle and
Compromise such claims and Notice of same, and she shall be required to serve such motion and
notice only on the following persons: the Debtor, counsel for the Debtor, the United States Trustee,
the parties to the avoidance action or dispute, and other persons who file or have filed requests for
notice pursuant to Rule 2002 of the Federal Rules of Bankruptcy Procedure.

IT IS FURTHER ORDERED that counsel for the trustee shall serve a copy of this




Order by mail to all interested parties who were not served electronically.

ENTERED: October 31, 2002
/s/ Kenneth J. Meyers

UNITED STATES BANKRUPTCY JUDGE




U.S. Department of Justice

Environment and Natural Resources Division

Andrew J. Doyle

Environmental Defense Section Telephone (202) 514-4427
P.O. Box 23986 Facsimile (202) 514-8865
Washington, DC 20026-3986

September 18, 2002

VIA FEDERAL EXPRESS OVERNIGHT

Clerk of Court

United States District Court

for the Southern District of Illinois
750 Missouri Avenue

P.O. Box 249

East St. Louis, IL 62202-0249

(618) 482-95371

Re: United States v. Chemetco, Civil Case No. 00-670-DRH
(s.D. I1l.)

Dear Clerk:

Enclosed for filing please find an originally signed copy
of “PARTIES’ JOINT MOTION TO EXTEND SUMMARY JUDGMENT RE-
FILING DATE,” with Attachment A (“Status Report By the
Bankruptcy Trustee”) and a proposed order. !

Additionally, I have enclosed a duplicate copy. If you
would, please date-stamp this copy and return it to me in the
provided envelope.

If you have any gquestions or concerns, please do not
hes1tate to contact me at 202-514-4427,.

Sincerelii;%izgjjzﬁﬁfr
7 Andrt be
cc: counsel for Co-Plaintiff of Illinois

counsel for Defendant-Chemetco’s Estate




UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF ILLINOIS

UNITED STATES OF AMERICA,

and PEOPLE OF THE STATE OF
ILLINOIS, ex rel. JAMES E. RYAN,
Attorney General of the State of Illinois,

Plaintiffs,
v. Civil Nos. 00-670-DRH,
00-677-DRH (consolidated)
CJRA Track C
Hon. David R. Herndon
U.S. District Judge

CHEMETCO, INC,,

Defendant.

L S i S S S S SR e e "

[Expedited Consideration Requested]

PARTIES’ JOINT MOTION TO EXTEND SUMMARY JUDGMENT RE-FILING DATE
Defendant, CH.EMETCO, INC. (“Chemetco”), and Plaintiffs, UNITED STATES OF
AMERICA (“United States”) and STATE OF ILLINOIS (“Illinois”), hereby move the Court to extend
by a period of six (6) months the date by which summary judgment motions package must be re-filed in
accordance with the Court’s Order of April 30, 2002.¥ In support of this joint motion, the parties state

as follows:

¥ In that Order, the Court struck as moot the United States’ and Illinois’ then-pending motions for
partial summary judgment, but granted the parties leave

to file new summary judgment motions. If no issues have been altered,
a declaration of such by the Plaintiff will result in the Court reinstating
the previously filed motions. In any event, the full motion packets, if
necessary, are now due on Friday, September 20, 2002.

Order of Apr. 30, 2002.




L. As with the parties’ prior joint motion (Dkt. 42), this joint motion is br.ought to facilitate
settlement negotiations and with the hope of narrowing or eliminating issues ultimately submitted to the
Court. As the Court is aware, on November 13, 2001, Chemetco filed a voluntary petition under
Chapter 7 of the Bankruptcy Code. See In re Chemetco, No. 01-34066 (Bankr. S.D. Ill.). Since
then, the parties (i.e., representatives of the bankruptcy trustee and the Plaintiffs) have been engaging in
settlement discussions, including discussions about ongoing environmental concerns at the facility.
These settlement discussions have continued.

2. The environmental problems associated with the former Chemetco plant site are
numerous, complex, and not easily resolved. These issues may include the clean-up, disposal and/or
remediation of contamination associated with an approximately 10-acre slag pile, a zinc oxide “bunker,”
portions of Long Lake, possible ground water issues beneath the former plant, the former plant itself,
and wetlands that were probably filled in by Chemetco.

3. The bankruptcy trustee is working with the State of Illinois and U.S. EPA to identify all
environmental problems at the plant. Attached to this motion is a statement by the bankruptcy trustee
setting forth the various efforts her office has made toward identifying and resolving the environmental
issues associated with the former Chemetco plant site. See Attachment A.

4. To continue to conserve the parties’ resources and to allow them to focus on settlement
discussions rather than litigation, the parties request that the Court extend the deadline for re-filing
motions for summary judgment from September 20, 2002, until March 20, 2003.

WHEREFORE, the parties request that the Court grant this joint motion for extension; a

proposed order is attached at the back of this motion (after the Trustee’s Status Report, Attach. A).

-2-



Respectfully submitted,

Q’J/V\( S Lvinsten / 5 / A D
PENNIS. LIVINGSTON  — | .
Livingston Law Office P ConSen ™
6001 Old Collinsville Road

Building 4 — Suite B

Fairview Heights, IL 62208

(618) 628-7700

Attorney for Defendant and Bankruptcy Trustee

THOMAS L. SANSONETTI
Assistant Attorney General
Environment and Natural Resources Division

.S. Department of Justice
irofimental Defense Section

P.O. Box 23986

Washington, D.C. 20026-3986

(202) 514-4427

GREGORY L. SUKYS

U.S. Department of Justice
Environmental Enforcement Section
P.O. Box 7611

Washington, D.C. 20044

(202) 514-2068

Attorneys for Plaintiff United States of America



Dated:C{ / J 5/ l"o’ By:

Jomes  Moran [y A3D
JAMES MORGAN  ~ =7
Senior Assistant Attorney General P’Qr

500 South Second Street consert
Springfield, Illinois 62706

(217) 524-7506

Attorney for Plaintiff-State of Illinois



UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF ILLINOIS

UNITED STATES OF AMERICA,

and PEOPLE OF THE STATE OF
ILLINOIS, ex rel. JAMES E. RYAN,
Attorney General of the State of Illinois,

Plaintiffs,
V. Civil No. 00-670-DRH
(consolidated with 00-677-DRH)
CJRA Track C )

Hon. David R. Herndon
U.S. District Judge

CHEMETCO, INC,,

Defendant.

G i i N R e i g g

STATUS REPORT BY THE BANKRUPTCY TRUSTEE

NOW COMES the Bankruptcy Trustee, Laura Grandy, in her capacity as Trustee
for the estate of the Former Chemetco, Inc., by and through her attorney Penni .

Livingston, and reports the following status of this matter to the Court as follows:

1. The Trustee has retained vaiuable employees at the site along with a
professional geologist and an environmental lawyer to assist in the environmental
matters, including the matter before this Court and the matter before the lllinois
Pollution Control Board. The Trustee and these professionals have diligently worked
to bring about appropriate regulatory use of materiais at the former Chemetco
plant (“Facility”) including the slag at the Facility and the materials in the zinc oxide
bunker. The State and Federal government professionals have been regularly
consulted in this process and slow but steady progress is being made as to the

processing of both of these materials in a manner consistent with regulatory




requirements. Itisthe Trustee's intent to properly seill these materials énd thereby
make available financial resources to address additional environmental concerns at

the Facility.

2. The Trustee has abated several immediate environmental concerns at the
Facility, including insuring the proper handling of stormwater and fugitive dust and
the proper storage and disposal of hazardous materials located at the site, and by

removing other materials from the site as approved by the government entities.

3. Formal and informal negotiations have been on-going with respect to
numerous issues of environmental concern including those identified in the
pleadings in this case. While the parties have not always agreed on the legal
interpretation of pertinent regulations, a cooperative, collaborative venture
between the Trustee and the governmental agencies best describes the state of

affairs at this facility at this time.

4. As so many environmental and regulatory issues are being effectively
worked out by the parties, it is appropriate for this Court to grant the Joint request
for continuation of the Stay in this matter. The Trustee anticipates that a
continuation of the current collaborative approach will result in a better outcome

for everyone involved and for the environment.



5. As the next 90 to 120 days are critical, the Trustee recommends the Stay
be continued for at least 120 days to allow the parties to concentrate their efforts
on bringing about proper processing and removal of slag and zinc oxide rather than

on litigation.

Respectfully Submitted,

Laura Grandy, Trustee

Honi S ety

BY: PENNIS. LIVINGSTON
Attorney for the Trustee
Attorney #06196480
Livingston Law Office
6001 0ld Collinsville Road 4B
Fairview Heights, Il. 62208
618/628-7700







UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 5

Date: 20 \/M /25y =

Subject: Referral of RCRA Subtitle C Corrective Action Facility

From:

To: Joseph Dufficy, Chief
Brownfield/Early Action Section

The facility is currently known as: Chemetco Inc., at 3576
Chemetco Lane, Hartford, Illinois 62048, U.S. EPA ID No. ILD 048
843 809.

The RCRA program has determined it is most advantageous that the
Superfund program address the cleanup responsibilities at this
facility. Because Superfund has taken responsibility for the
cleanup of this entire facility, the Superfund program will be
tracking its progress under their (e.g., GPRA) measures. The
facility will continue to be tracked on the RCRA program’s GPRA
Baseline or measures. A summary of the current status is
attached.

If you accept this referral, please signify your acceptance by
signing the certification below. Please return the executed
certification to me.

Superfund accepts the referral of this facility.

Joseph Dufficy, Chief Date
Brownfield/Early Action Section

cc: George Hamper, ECAB, WPTD
Hak Cho, WMB, WPTD




IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

IN RE: In Proceedings Under Chapter 7

CHEMETCO, INC,, Case No. 01-34066

United States' Proof of
Claim on Behalf of United
States Environmental
Protection Agency

DEBTOR.

R R T N

1. This Proof of Claim is filed by the Attorney General of the United States on behalf
of the United States Environmental Protection Agency ("U.S. EPA"). The Attorney General is
authorized to make this Proof of Claim on behalf of the United States.

2. This Proof of Claim relates to obligations and liabilities of Debtor and Debtor’s
estate under Sections 301(a) and 309(b) and (d) of the Federal Water Pollution Control Act, |
commonly referred to as the Clean Water Act ("CWA"), 33 U.S.C. §§ 1311(a) and 1319(b) and (d);
and Section 3008(a), (g) and (h) of the Solid Waste Disposal Act, commonly known as the Resource
Conservation and Recovery Act ("RCRA"), 42 U.S.C. § 6928(a), (g) and (h), with respect to
Debtor’s secondary copper smelting facility in Hartford, Madison County, Itlinois

3. Debtor was, at the time of the filing of the petition initiating this case, and still is
liable to the United States pursuant to the Clean Water Act and the Resource Conservation and
Recovery Act. The grounds of liability are as follows:

(a) Debtor violated the provisions of a National Pollution Discharge Elimination

System permit issued by the State of Illinois in 1996 under the Clean Water Act;



U.S. Department of Justice

Environment and Natural Resources Division

Andrew J. Doyle
Environmental Defense Section Telephone (202) 514-4427
P.O. Box 23986 Facsimile (202) 514-8865

Washington, DC 20026-3986

April 18, 2002
VIA FEDERAIL EXPRESS OVERNIGHT

Clerk of Court

United States District Court

for the Southern District of Illinois
750 Missouri Avenue

P.0O. Box 249

1 East St. Louis, IL 62202-0249

! (618) 482-9371

Re: United States v. Chemetco, Civil Case No. 00-670-DRH
(§.D. Il11l.)

Dear Clerk:

. Enclosed for filing please find an originally signed copy
of “PARTIES’ JOINT MOTION TO STAY SUMMARY JUDGMENT
‘ PROCEEDINGS,” with proposed order.

Additionally, I have enclosed a duplicate copy. If you
would, please date-stamp this copy and return it to me in the
! provided envelope.

If you have any questions or concerns, please do not
hesitate to contact me at 202-514-4427.

Sincerely,

cc: counsel listed on certj



UNITED STATES DISTRICT éOURT
SOUTHERN DISTRICT OF ILLINOIS

Hon. David R. Herndon

Defendant. U.S. District Judge

UNITED STATES OF AMERICA, )
and PEOPLE OF THE STATE OF )
ILLINOIS, ex rel. JAMES E. RYAN, )
Attorney General of the State of Illinois, )
)
Plaintiffs, )
)
V. ) Civil Nos. 00-670-DRH,
) 00-677-DRH (consolidated)
CHEMETCO, INC., ) CJRA Track C
)
)
)

PARTIES’ JOINT MOTION TO STAY SUMMARY JUDGMENT PROCEEDINGS
Defendant, CHEMETCO, INC. (“Chemetco”), and Plaintiffs, UNITED STATES OF
AMERICA (“United States™) and STATE OF ILLINOIS (“Illinois”), hereby move the Court to stay
summary judgment proceedings for a period of approximately three months so that the parties can

continue to engage in settlement discussions. The grounds for this motion are as follows:
1. In August 2000, the United States and Illinois each filed a complaint; alleging that
Chemetco has violated and continues to violate certain environmental laws.

2. The parties subsequently engaged in discovery pursuant to scheduling orders from the

Court.

3. On November 13, 2001, Chemetco filed a voluntary petition under Chapter 7 ;)f the
Bankruptcy Code. See In re Chemetco, No. 01-34066 (Bankr. S.D. Ill.)

4, On or about February 14, 2002, the United States and Illinois each filed a motion for

partial summary judgment;requesting that the Court find Chemetco liable under substantially all of the



claims alleged in the complaints.

5. On March 1, 2002, the Court granted the bankruptcy trustee’s motion for extension of
time (filed or about February 8, 2002), ruling that the Defendant’s’responses to the motions must'be
.ﬁled no later than the close of business on May 31, 2002.

6. Recently, the parties (i.e., representatives of the bankruptcy trustee and the Plaintiffs)

have been engaging in settlement discussions, including discussions about ongoing environmental

~ concerns at the facility.

7. These discussions are continuing and may result in narrowing or eliminating issues in this
case that fequire resolution by the Court.

8. To conserve the parties’ resources and to allow them to focus on settlement discussions
rather than litigation, the parties request that the Court not take any action on the United States’ And
Ilinois’ motions for partial summary judgment before September 6, 2002.

9. Likewise, the parties request that the Court extend the date by which Chemetco must
file any responses to the motions for partial summary judgment from May 31 up to and including
September 6, 2002.

10.  Finally, for the same reasons, the Court should also cancel the pre-trial conference that
is currently set for April 19, 2002, and the settlement conference that is currently set for May 22, 2002.

WHEREFORE, the parties request that the Court grant this motion for stay; a proposed order

is attached.



Respectfully submitted,

Dated:7’//7 UD« By: ,%ﬂ/ll S, L«/{h—&%n / é‘f

PENNI S. LIVINGSTON
Livingston Law Office

6001 Old Collinsville Road D /%‘

Building 4 — Suite B
Fairview Heights, IL 62208 H#Lgphoe
(618) 628-7700 cx%+

Attorney for Defendant and Bankruptcy Trustee

THOMAS L. SANSONETTI
Assistant Attorney General
Environment and al Resourceg Diyision

Dated: L/// Y/J 9' By: y .' =

P.O. Box 23986
Washington, D.C. 20026-3986
(202) 514-4427

GREGORY L. SUKYS

U.S. Department of Justice
Environmental Enforcement Section
P.0.Box 7611

Washington, D.C. 20044

(202) 514-2068

Attorneys for Plaintiff United States of America



Dated: ) /g 0} By:

\Sawvy& M <2 / £7 A4D
JAMESMORGAN ~

Senior Assistant Attorney General PM .

500 South Second Street oM {
Springfield, Illinois 62706 ey ,%4,—
(217) 524-7506

Attorney for Plaintiff-State of Illinois



Certificate of Service

I hereby certify that on this 18th day of April, 2002, I
caused a true and correct copy of the foregoing PARTIES’ JOINT

MOTION TO STAY SUMMARY JUDGMENT PROCEEDINGS, as well as the
proposed order, on the following counsel:

Patrick M. Flynn
23 Public Square, Suite 440
Belleville, Illinois 62220

Teresa A. Generous _
Greensfelder, Hemker & Gale, P.C.
10 South Broadway

St. Louis, MO 63102-1774

Laura K. Grandy

Bankruptcy Trustee

720 West Main St., Suite 100
Belleville, IL 62220

Penni S. Livingston
6001 Old Collinsville Road
Building 4 - Suite B
Fairview Heights, IL 62208

James L. Morgan

Senior Assistant Attorney General
Counset for Plaintiff, State of Illinois
500 South Second Street

Springfield, Illinois 62706

- g S

——

W J.. DOYLE



UNITED STATES DISTRICT COURT
’ SOUTHERN DISTRICT OF ILLINOIS

UNITED STATES OF AMERICA,

and PEOPLE OF THE STATE OF
ILLINOIS, ex rel. JAMES E. RYAN,
Attorney General of the State of Illinois,

Plaintiffs,
V. Civil Nos. 00-670-DRH,
00-677-DRH (consolidated)
CJRA Track C
Hon. David R. Herndon
U.S. District Judge

CHEMETCO, INC,,

Defendant.

N N N N N St N N N Nt N o Nawe

ORDER GRANTING PARTIES’ JOINT MOTION TO
STAY SUMMARY JUDGMENT PROCEEDINGS

. This cause comes before the Court on the parties’ Joint Motion to Stay Summary Judgment
Proceedings. For good cause shown, and because the parties are in agreement, it is ordered that the
motion be granted, and Defendant Chemetco, Inc., shall have up to and including Friday, September
6, 2002, to file responses to Plaintiffs’ summary judgment motions. The April 19, 2002 pre-trial
conference and the May 22, 2002 settlement conference are hereby canceled until further notice.

DONE AND ORDERED in Chambers in East St. Louis, Illinois, this day of

, 2002.

DAVID R. HERNDON
United States District Judge

‘ copies to: counsel of record
Magistrate Judge Cohn’s Chambers
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF ILLINOIS

UNITED STATES OF AMERICA,

and PEOPLE OF THE STATE OF
ILLINOIS, ex rel. JAMES E. RYAN,
Attorney General of the State of Illinois,

Plaintiffs,

Civil No. 00-670-DRH .
(consolidated with 00-677-DRH)
CJRA Track C

Hon. David R. Herndon

U.S. District Judge

CHEMETCO, INC,,

Defendant.

N N’ N N’ N N e’ S N’ N’ N’ N’ N

UNITED STATES’ MOTION FOR PARTIAL SUMMARY JUDGMENT

Plaintiff United States of America, by and through its attorneys, on behalf of the United States
Environmental Protection Agency (“U.S. EPA”), respectfully moves for partial summary judgment pursuant
toFed.R. Civ. P.56. The United States seeks findings that Deféndanf Chemetco, Inc. (“Chemetco™) has
violated and is violating various environmental laws, and that Chemetco is liable for civil penalties and the
performance of appropriate injunctive relief to remedy violations and to prevent future violations of the
environmental laws at Chemetco’s Facility.”

On or about August 25, 2001, the United States filed a complaint against Chemetco alleging

violations of certain state and federal environmental laws and regulations. Specifically, the complaint alleges

¥ On November 13, 2001, Defendant Chemetco filed a voluntary petition for bankruptcy in this judicial
district. (No. 01-34066). The continuation of this action is not affected by the automatic stay provisions of
the Bankruptcy Code, because it is a “continuation of an action or proceeding by a governmental unit to
enforce such governmental unit’s police or regulatory power.” 11 U.S.C. § 362(b)(4). Even though the
United States is asking the Court, infer alia, to find the Defendant liable for civil penalties, the automatic

stay does not bar such a finding because the United States is not engaged in the collection of such
penalties. Id.




. WHEREFORE, the plaintiff, the United States of America, respectfully requests that this Court

grant this motion and enter partial summary judgment in favor of the plaintiff; a proposed order is attached.

Dated: //9 7//0,)/

Respectfully submitted,

THOMAS L. SANSONETTI
Assistant Attorney General
Environment and Natural Respurces Division

Envirenmental Defense Section
P.O. Box 23986
Washington, D.C. 20026-3986
(202) 514-4427

GREGORY L. SUKYS

' U.S. Department of Justice
Environmental Enforcement Section
P.O.Box 7611 .
Washington, D.C. 20044
(202) 514-2068

ROBERT J. CLEARY
United States Attorney
Southern District of Illinois

GERALD M. BURKE

Assistant United States Attorney
Southern District of Illinois

9 Executive Drive

Fairview Heights, Illinois 62208-1344
(618) 628-3700



OF COUNSEL:

THOMAS J. MARTIN
Associate Regional Counsel
U.S. EPA, Region 5

77 West Jackson Boulevard
Chicago, Illinois 60604
(312) 886-4273

JEFFERY M. TREVINO
Associate Regional Counsel
U.S. EPA, Region §

77 West Jackson Boulevard
Chicago, Illinois 60604
(312) 886-6729




UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF ILLINOIS

UNITED STATES OF AMERICA,

and PEOPLE OF THE STATE OF
ILLINOIS, ex rel. JAMES E. RYAN,
Attorney General of the State of Illinois,

Plaintiffs,
v. Civil No. 00-670-DRH
(consolidated with 00-677-DRH)
CJRA Track C

Hon. David R. Herndon
U.S. District Judge

CHEMETCO, INC,,

Defendant.

MEMORANDUM AND ORDER GRANTING
UNITED STATES’ MOTION FOR PARTIAL SUMMARY JUDGMENT

HERNDON, District Judge:

This cause comes before the Court on Plaintiff United States of, America’s (“United States”) motion
for partial summary judgment. In August 2000, the United States filed a 10-count complaint against
Defendant Chemetco, Inc. (“Chemetco™), alleging violations of the Clean Water Act (“CWA™) and the
Resource Conservation and Recovery Act (“RCRA™), including violations of RCRA’s federal and state
implementing regulations, committed at Chemetco’s copper smelting facility in Hardford, [llinois. After
Chemetco filed an answer, this Court set a trial date of April 2002 and a dispositive motion deadline of
February 14,2002. Subsequently, in November 2001, Chemetco filed a voluntary petition for Chapter
7 bankruptcy in this district’s bankruptcy court. See Inre Chemetco, No. 01-34066 (Bankr. S.D.I1L.).

Presently, the United States seeks summary judgment that Chemetco is liable for civil penalties and

injunctive reliefunder 8 of the complaint’s 10 claims. (The Court notes that under 11 U.S.C. § 362(b)(4),



this type of proceeding is excepted from the bankruptcy code’s automatic stay. The Court further notes
that the United States is voluntarily dismissing two claims, claims one and nine.) In support of its motion,
the United States has filed a statement of facts, exhibits, and amemorandum of law. Chemetco [did/did
not] file a timely response.

Upon due consideration of these materials, the Court agrees with the United States that no genuine
issues of material fact exist, and the Court grants the United States’ motion for partial summary judgment.
L.

By reference, the Court incorporates the United States’ statement of facts, to which Chemetco has
established no triable issue. Summary judgment is proper where, as here, heré “the record as a whole”
cannot “lead a rational trier of fact to find for the non-moving party,” Matsushita Elec. Indus. Co. v.
Zenith Radio Corp., 475 U.S. 574, 587 (1986); Roger v. Yellow Freight Sys. Inc., 21 F.3d 146, 149
(7th Cir. 1994).

IL.

The United States’ Second Claim for Reliefalleges that Chemetco did not timely develop a storm
water plan nor comply with other requirements of its 1996 NPDES Permit. U.S.Ex. 1, U.S. éompl. M
134-139. The Court finds no genuine issue of material fact on this claim. The evidence is entirely one-
sided that Chemetco did not:

a) develop a storm water pollution prevention plan by November 16, 1996;
b) implement a storm water pollution prevention plan by May 16, 1997;
¢) conduct an annual facility storm water inspection by May 20, 1997;

d) submit the results of an annual facility storm water inspection by July 20, 1997;



€) monitor its progress in implementing its storm water plan; and
f) verify that all aspects of its plan were accurate.
Accordingly, the Court concludes that Chemetco violated CWA Sections 301 and 402,33 U.S.C.
§§ 1311 and 1342, as alleged in claim four of the complaint; and that Chemetco is liable for the payment
of civil penalties and appropriate injunctive relief, specifically the preparation and implementation of a Storm
Water Pollution Prevention Plan, as required by Chemetco’s 1996 NPDES permit.
ML
The Third Claim for Reliefalleges that Chemetco caused the unpermitted discharge of pollutants,
namely cadmium- and lead-bearing slurry, into waters of the United States via the secret 10-inch pipe.
Because this issue was litigated in the criminal proceeding, the Court concludes that Chemetco is estopped
from denying liability.

“Collateral estoppel ‘means simply that when an issue of ulthpatc fact has once been determined
by a valid and final judgment, that issue cannot again be litigated bet_wc-een the same parties in any future
lawsuit.”” United States v. Green, 735 F.2d 1018, 1027 (7th Cir. 1984) (citing Ashe v. Swenson, 397
U.S. 436 (1970)). A criminal conviction can be used as collateral estoppel in a later civil acti(;n. Appley
v. West,832F.2d 1021, 1025 (7th Cir. 1987). A conviction is conclusive as to an issue arising against
the criminal defendant in a subsequent civil action. Inre Raiford, 695 F.2d 521,522 (11th Cir. 1983).
Collateral estoppel has four requirements: 1) the issue sought to be precluded must be the same as that
involved in the first action; 2) the issue must have been actually litigated; 3) the determination of the issue
must have been essential to the final judgment; and 4) the party against whom estoppel is invoked must fully

be represented in the first action. Teamsters Local 282 Pension Trust Fund v. Angelos,815F.2d 452,



456 (7th Cir. 1987). All of these requirements are satisfied here.

Same Issue: Chemetco was charged with knowingly discharging pollutants, including lead,
cadmium, and zinc, through the secret pipe into Long Lake and its adjacent wetlands. This is the same
violation alleged in the Third Claim for Relief, absent the higher mens rea of knowledge.

Actually Litigated: Chemetco was charged with substantive and conspiracy counts of knowingly

discharging pollutants without a permit, which is analogous to the Third Claim for Relief. Chemetco
stipulated that: 1) from about September 1986, until and on September 18, 1996, the secret pipe was used
to discharge excess water, which was contaminated with the toxic metals lead and cadmium and with other
pollutants, into the unnamed ditch tributary to Long Lake; and 2) Chemetco did not have a permit under
the Clean Water Act to discharge pollutants from the secret pipe into the unnamed ditch tributary to Long

Lake. As such, the second requirement is satisfied.

Essential Issue: To obtain a criminal convfction of Cheme_tco, the United States was

+ required to prove, beyond a reasonable doubt, that: 1) the conspix-*a(-:y charged in Count One of the
Indictment to violate the Clean Water Act existed; 2) Defendant knowingly became a member of the
conspiracy with an intent to further the conspiracy; and, 3) an overt act was committed by at least one
conspirator in furtherance of the conspiracy. See 18 U.S.C. § 371. All of these criminal elements were
established. In Count Two of the criminal indictment, the United States asserted that on or about the dates
charged, Defendant knowingly discharged, or caused to be discharged a pollutant, that the pollutant was
discharged from a point source into a water of the United States; and that the discharge was undertaken
withouta CWA permit or in violation ofa CWA. See 33 U.S.C. §§ 1311 (a), 1319(c)(2)(A). Chemetco

pled guilty to Counts One and Two of the Indictment and stipulated to related factual allegations. The Third



Claim for Relief alleges the same facts; but in the civil case there is no need to prove a“knowing” mens rea
oraconspiracy. Therefore, the issues surrounding the Third Claim for Relief were essential issues in the
previous criminal litigation, and the third step is satisfied.

Non-Moving Party Represented: In the criminal case, Chemetco was represented by

counsel including James K. Donovan, now a state judge; Bruce N. Cook of Cook, Shevlin, Ysursa, Brauer
& Bartholomew, Ltd.; and Thomas L. Orris, then with Armstrong Teasdale LLP. Thus, the fourth and final
step is satisfied, and Chemetco is is collaterally estopped from denying liability for the allegations in the
Third Claim for Relief, with the result that the United States is entitled to summary judgment on that claim.

Accordingly, the Court concludes that Chemetco is liable for civil penalties and the restoration, at
the direction of U.S. EPA, of Long Lake and its unnamed tributary by removing therefrom the pollutants,
including toxic pollutants, that Chemetco discharged into Long Lake from the 10-inch Pipe.

Iv.

The Court finds that there is no genuine issue of material fact t-ha;t Chemetco violated the CWA in
constructing its parking lot. The elements of the United States’ Fourth Claim for Relief are that (a) a
person (b) discharged () a pollutant (d) from a point source (e) into waters of the United States (;:) without
a permit from the Corps. 33 U.S.C. §§ 1311(a), 1344(a), 1362(7), (12); e.g., Kellyv. EPA, 203 F.3d
519, 522 (7th Cir. 2000). Here, the evidence is entirely one-sided that Chemetco, a corporate “person”
under the CWA, 33 U.S.C. § 1362(5), filled jurisdictional wetlands without a permit for nearly two
decades.

“Waters of the United States,” 33 U.S.C. § 1362(7), existed in the area that is now a parking lot.

Chemetco built the parking lot on “wetlands.” 33 C.F.R. § 328.3(b); 40 C.F.R. § 230.41(a)(1). Those



wetlands are “adjacent” to‘E (i.e., “bordering, contiguous [to}], or neighboring,” 33 C.F.R. § 328.3(c))a
tributary of the Mississippi River, which is navigable in fact and is used in interstate commerce. 33 C.F.R.
§ 328.3(a)(1), (2), (5), (7). As the Supreme Court recently reaffirmed, Congress “unequivocal[ly]
acquiesce[d] to, and approve[d] of] ] the Corps’ regulations interpreting the CWA to cover wetlands
adjacent to navigable wafers.” Solid Waste Agency of N. Cook County v. United States Army Corps
of Eng’rs, 531 U.S. 159, 167 (2001) (citation omitted).

Into those adjacent wetlands Chemetco discharged pollutants from point sources. In constructing
its parking lot, Chemetco brought about “addition[s]” of, among other things, chunk slag, limestone gravel,
and broken concrete, which fall into the CWA’s expansive definition of “pollutants.” 33 U.S.C. § 1362(6)
(“pollutants” include “rock,” “sand,” and “industrial waste™); id. § 1362(12) (to “discharge” is to “add[]”);
id. § 1344(a) (permit needed to discharge “dredged or fill material”). Chgmetco used “point source([s]”
to bring about its discharges, i.e., “any discernible, cdnﬁned and dis_crc%_te conveyance.” 33 U.S.C. §

1362(12), (14); e.g., United States v. Huebner, 752 F.2d 1235, 1243 (7th Cir. 1985).

Atnotimedid Chémetco obtain (or for that matter even apply for) the requisite permit from the
Corpsforits wetland-ﬁlliﬁg activities. To this day, Chemetco has not removed any of the cﬁunk slag,
limestone gravel, broken concrete, or other fill material it discharged into the wetlands. Thus, not only did
Chemetco violate the CWA on each and every occasion it discharged, but its violations continue to this day
as long as unpermitted fill material remains in place. See, e.g., Sasser v. EPA,990F.2d 127, 129 (4th

Cir. 1993); United States v. Cumberland Farms of Conn., 647 F. Supp. 1166, 1183 (D. Mass. 1986),

aff'd, 826 F.2d 1151 (1st Cir. 1987).



Accordingly, the Court concludes that Chemetco violated and continues to violate 33 U.S.C. §§
1311(a), 1344(a); and that Chemetco is liable for civil penalties and appropriate injunctive relief—namely,
removing the fill and restoring the wetlands to their pre-fill condition and contours. See 33 U.S.C. §
1319(b), (d).

V.

The Court finds no genuine issue of material fact on the United States’ Fifth Claim -- that
Chemetco violated U.S. EPA’s September 1997 Administrative Order. U.S. EPA issued this order in an
attempt to stop and remedy the company’s unpermitted filling of wetlands under its parking lot. The CWA
provides in pertinent part that “any person who violates any order issued by [U.S. EPA]under [33 U.S.C.
§ 1319(a)] shall be subject to acivil penalty . . . per day for each violation.” 33 U.S.C. § 1319(d). Here,
the evidence is not in dispute that U.S. EPA issued an administrative order to Chemetco; the order was
issued under authority of 33 U.S.C. § 1319(a); Chemetco received Fhe order; and Chemetco did not
comply with the order.

Accordingly, the Court concludes that Chemetco is liable for civil penalties under 33 U.S.C. §
1319(d).

VI

The Court finds no genuine issue of material fact on the United States’ Sixth Claim. Chemetco,
without obtaining a hazardous waste treatment, storage or disposal permit, stored and/or disposed of
RCRA hazardous waste, in the form of lead-hazardous waste refractory brick, pulverized refractory brick
and associated gunning material on property owned by Chemetco south of Oldenberg Rd. In doing so,

Chemetco violated RCRA section 3005(a), 42 U.S.C. § 6925(a) and 35 IlI. Adm. Code 703.121/40



C.F.R. §270. Asaresultofits violations of RCRA, Chemetco is subject to, and has failed to comply with
the closure requirements of 35 Ill. Adm. Code Part 725, Subpart G/40 C.F R. Part 265 for all areas in
which it treated, stored or disposed of lead-hazardous refractory materials.

Accordingly, the Court concludes that Chemetco is liable for civil penalties under RCRA Section
3008(g), 42 U.S.C. § 6928(g), and, pursuant to RCRA Section 3008(a), 42 U.S.C.

§ 6928(a), to remediate by RCRA closure pursuant to 35 I1l. Adm. Code Part 725, Subpart G/40 C.F.R.
Part 265 those areas upon which Defendant stored or disposed of réfractory brick, pulverized refractory
brick, and gunning material as alleged in the United States’ Sixth Claim for Relief.

VIL

The Court finds no genuine issue of material fact on the United States’ Seventh Claim. The
evidence is entirely one-sided that Chemetco treated, stored, and/or diqused of the cadmium- and lead-
contaminated soil (hazardous waste under RCRA) withdut obtaining a hazardous waste treatment, storage,
or disposal permit. In doing so, Chemetco violated RCRA section 3665 (a),42U.S.C. §6925(a)and 35
[1l. Adm. Code 703.121/40 C.F.R. § 270.

Accordingly, the Court concludes that Chemetco is liable for civil penalties under RCﬁA Section
3008(g), 42 U.S.C. § 6928(g), and, pursuant to RCRA Section 3008(a), 42 U.S.C. § 6928(a), the
remediation by RCRA closure pursuant to 35 I1l. Adm. Code Part 725, Subpart G/40 C.F.R. Part 265
of those areas upon which Defendant stored or disposed of “cadmium- and lead-contaminated soil” as

alleged in the United States’ Seventh Claim for Relief.



VIIL

The Court finds no genuine issue of material fact on the United States’ Eighth Claim. Chemetco
generated slag from its smelting operations and stored slag at its facility. The slag pile at Chemetco’s
Facility covers approximately ten acres. Illinois EPA and U.S. EPA have both tested the slag generated
by Chemetco and have both determined that the slag fails the Toxicity Characteristic Leaching Procedure
forlead. There is no triable issue about this determination. Chemetco does not possess a permit under
state or federal regulations to treat, store or dispose of the slag in the slag pile. Chemetco, without
obtaining a hazardous waste treatment, storage or disposal permit, stored and or and/or disposed of RCRA
hazardous waste, in the form of lead-bearing slag at its Facility. In doing so, Chemetco violated RCRA
section 3005(a), 42 U.S.C. § 6925(a) and 35 Ill. Adm. Code 703.121/40 C.F.R. § 270.

Accordingly, the Court concludes that Chemetco is liable for civil penalties under RCRA Section
3008(g), 42 U.S.C. § 6928(g), and, pursuant to RCRA Section 3Q08(a), 42 U.S.C. § 6928(a), the
remediation by RCRA closure pursuant to 35 Ill. Adm. Code Part 725, Subpart G/40 C.F.R. Part 265
of those areas upon which Defendant stored or disposed of lead-bearing slag as alleged in the United
States’ Eighth Claim for Relief.

IX.

Finally, the Court finds no genuine issue of material fact about the United States’ Tenth Claim --

that Chemetco is liable for performing, at the direction of U.S. EPA, facility-wide corrective action pursuant

to RCRA section 3008(h), 42 U.S.C. § 6928(h), to identify, investigate, and remediate all solid waste

management units at its facility.



. Asori ginally enacted, RCRA did not require permittees to take significant remedial action to .
correct past mismanagement of hazardous waste." American Iron & Steel Inst. v. EPA, 886 F.2d 390,
393 (D.C. Cir.1989) (citations omitted). Congress amended RCRA with the Hazardous and Solid Waste
Amendments of 1984, Pub.L. No. 98-616, 98 Stat. 3221 (1984) ("HSWA”) to give the EPA added
enforcement power. See Midlantic Nat. Bankv. New Jersey Dept., 106 S.Ct. 755, 762 (1986). One
of the more significant HSWA provisions is the interim status corrective action authority of RCRA Section
3008(h),42 U.S.C. § 6928(h).¥ This provision gives U.S. EPA the authority to take enforcement actions
to compel response measures when EPA determines that there is or has been a release of hazardous waste
or hazardous waste constituents ata RCRA interim status facility (such as Chemetco’s). Section 3008(h)
gives U.S. EPA the ability to ensure that RCRA facility owners and operators correct releases at their

. facilities that may pose a threat to human health and the environment.
RCRA provides for the hazardous waste managément program to be administered initially by the
Administrator of EPA. Pursuantto Section 3006 of RCRA, 42 U.S.-C.. § 6926, the Administrator may
authorize an individual state to administer the RCRA hazardous waste management program in lieu of the
federal program when he deems the state program to be substantially equivalent. U.S. EPA has :J.mthorized
Illinois to administer its hazardous waste management program in lieu of the pre-HS WA provisions of the

federal program. However, enforcement of the provisions of the HSWA amendments, including the

¥ RCRA section 3008(h)(1), 42 U.S.C. 6928(h)(1), provides:

Whenever on the basis of any information the Administrator determines that there is or has been
a release of hazardous waste into the environment from a facility authorized to operate under [42
U.S.C. § 6925(e)], the Administrator may issue an order requiring corrective action or such other
response measure as he deems necessary to protect human health or the environment or the

. Administrator may commence a civil action in the United States district court.
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enforcement provision set forth at Section 3008(h), has not been delegated to Illinois, and U.S. EPA
directly enforces HSWA provisions and implementing regulations in that state.

RCRA Section 3008(a) provides two mechanisms for federal enforcement of RCRA statutory and
regulatory requirements. First, EPA may issue an administrative order assessing a civil penalty, requiring
compliance, or both. Section 3008(a) also authorizes EPA to commence an action in federal district court
for appropriate relief, including permanent injunctive relief.

There is no triable issue that corrective action is warranted at Chemetco’s Facility. First, Chemetco
itself stipulated in the criminal action that from the time of the secret pipe’s installation in 1986 until
September 18, 1996, the pipe was used to discharge excess water, which was contaminated with the toxic
metals lead and cadmium and other pollutants, from the Chemetco plant site into the unnamed ditch
tributary to Long Lake. Analytical data resulting from application of the Toxicity Characteristic Leaching
Procedure to the samples of the gray sediment taken on September 1 8_; _19',96 indicated that the sediment
being discharged from the pipe contained concentrations of lead and cadmlum equal to orin excess of those
substances’ respective toxicity concentration levels of 5.0 mg/l and 1.0 mg/l. Although Chemetco
undertook a limited cleanup of that portion of Long Lake to which it discharged the sediment, e'ldditional
remediation is required.

Next, Chemetco's ten-acre slag pile has been determined by both Illinois EPA and U.S
EPA to contain lead at levels that exceed its regulatory threshold of 5.0 mg/L. Third, residual
contamination remains in the area in which Chemetco stored its lead-hazardous refractory bricks,
pulverized refractory brick, and gunning material. Finally, there has been a release of hazardous wastes

into the environment from Chemetco’s facility, as U.S. EPA has undisputably found.

- 11 -




Accordingly, the Court concludes that Chemetco is liable for the performance of facility-wide

corrective action under RCRA section 3008(h), as alleged in the United States’ Tenth Claim for Relief.

* * *

For the foregoing reasons, the United States’ motion for partial summary judgment is granted.

DONE AND ORDERED in Chambers in East St. Louis, Illinois, this day of

2002.

DAVID R. HERNDON
UNITED STATES DISTRICT JUDGE

copies to: counsel of record
Laura Grandy, Bankruptcy Trustee
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. CERTIFICATE OF SERVICE

The undersigned counsel for Plaintiff United States of America hereby certifies that on January

Z [_,2002,]1 caused the foregoing United States’ Motion for Partial Summary Judgment (with attached

proposed memorandum ar:d order) and Memorandum of Law in Support, to be served via federal express
on the following opposing counsel of record and bankruptcy trustee and debtor attorney:

George M. von Stamwitz, Esq.

John Cowling, Esq.

Armstrong Teasdale

One Metropolitan Square, Suite 2600
St. Louis, Missouri 63102-2740
314-621-5070

314-621-5065 (facsimile}

Patrick M. Flynn, Esq.
Flynn & Guymon

23 Public Square, Suite 440
Belleville, Illinois 62220
618-233-0480
618-233-0601 (facsimile)

Laura K. Grandy, Esq.
720 W. Main, Suite 100
Belleville, IL 62220
618-234-9800

Teresa A. Generous

10 S. Broadway _
St. Louis, MO 63102-1774
314-241-9090

_~ATTORNEY FOR THE UNITED STATES
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF ILLINOIS

UNITED STATES OF AMERICA,

and PEOPLE OF THE STATE OF
ILLINOIS, ex rel. JAMES E. RYAN,
Attorney General of the State of lllinois,

Plaintiffs,
V. Civil No. 00-670-DRH
(consolidated with 00-677-DRH)
CJRA Track C
Hon. David R. Herndon
U.S. District Judge

CHEMETCO, INC,,

Defendant.

AFFIDAVIT OF CHRISTOPHER CAHNOVSKY

Christopher Cahnovsky, upon oath, state as follows:

1. | am employed by the lllinois Environmental Protection Agency as a
Senior Public Service Administrator, working out of the Field Operations Section,
Bureau of Land, at the Collinsville Regional Office.

2. My duties include conducting inspections at facilities that generate, store,
treat, and/or dispose of hazardous waste to determine their compliance with the
Resource Recovery Act, the lllinois Environmental Protection Act, and regulations
promulgated thereunder. This includes conducting inspections of the Chemetco, Inc.,
facility in Hartford, lllinois.

3. I have conducted inspections of the Chemetco facility on the following
dates: September 18, 1996, September 19, 1996, September 21, 1996, September 24,
1996, October 7, 1996, October 15, 1996, October 16, 1996, October 17, 1996,
October 24, 1996, November 8, 1996, November 27, 1996, April 7, 1997, April 8, 1997, *

April 14, 1997, April 16, 1997, April 21, 1997, April 25, 1997, May 20, 1997, June 4,




1997, June 12, 1997, July 7, 1997, July 25, 1997, September 4, 1997, September 9,
1997, October 21, 1997, December 16, 1997, October 22, 1998, April 16, 1999, June
24, 1999, October 22, 1999, February 4, 2000, May 5, 2000, May 8, 2000, May 17,
2000, June 7, 2000, November 17, 2000, November 21, 2000, December 27, 2000,
January 5, 2001, February 7, 2001, February 23, 2001, March 13, 2001, July 11, 2001,
July 19, 2001, October 30, 2001, November 1, 2001, December 3, 2001 and December
13, 2001.

4. Attached hereto are true and correct copies of the reports of the following
inspections of the Chemetco facility.

a. October 10, 1996 memo for the October 7, 1996 inspection;

b. October 30, 1996 memo for the October 15, 16 and 17 1996 inspections;

C. November 4, 1996 memo for the October 24, 1996 inspection;

d. November 26, 1996 memo for the November 8, 1996 inspection;

e. April 7, 1997,

f. :’_\pril 8, 1997;

g. April 14, 1997,

h. May 6, 1997 memo for the April 25, 1997 inspecion;

i | June 12, 1997;

j- January 5, 1998 memo for the December 16, 1997 inspection; and

K. October 22, 1999.

-



| prepared each inspection report at or near the time of the inspection in the
ordinary course of my duties as an inspector and they have been kept in the ordinary
course of the lllinois EPA’s business since that time. The inspection reports include
additional documents | relied on or gathered during the course of the inspection
including photographs taken during those inspecti.ons. The photographs attached to

the reports dated __ (no photographs attached) , truly and accurately

portray the conditions at the facility as they existed when the photographs were taken.

5. Under penalties as provided by law pursuant to Section 1-109 of the Code
of Civil Procedure, the undersigned certifies that the statements set forth in this
instrument are true and correct, except as to matters stated to be on information and as
to such matters the undersigned certifies as aforesaid that he verily believes the same
to be true.

FURTHER DECLARANT SAYETH NOT.

Christo%her Cahnovskig

Subscribed and sworn to before me
this 25" day of _J4uuar ) 2002—

@m&q Otanaan

NOTARY PUBLIC

e T B Y Lo PP

g “OFFICIAL SEAL"
z Paula Ottensmeier
Z Notary Public, State of Illinois
( My Comuussmn Expxres

T o3



U.S. Department of Justice

Environment and Natural Resources Division

Gregory L. Sukys Telephone (202) 514-2068
Environmental Enforcement Section Facsimile (202) 616-6584
P.O. Box 7611

Washington, DC 20044-7611

Andrew J. Doyle ’ Telephone (202) 514-4427
Environmental Defense Section Facsimile (202) 514-8865
P.0O. Box 23986

Washington, D.C. 20026-3986

January 29, 2002
VIA FEDEX

George M. von Stamwitz, Esq.

John Cowling, Esq.

Armstrong Teasdale

One Metropolitan Square, Suite 2600
St. Louis, Missouri 63102-2740
314-621-5070

314-621-5065 (facsimile)

‘ . “Patrick M. Flynn, Esq.
Flynn & Guymon

23 Public Square, Suite 440
Belleville, Illinois 62220
618-233-0480
618-233-0601 (facsimile)

Laura K. Grandy, Esq.
720 W. Main, Suite 100
Belleville, IL 62220
618-234-9800

Teresa A. Generous

10 S. Broadway

St. Louis, MO 63102-1774
314-241-9090

Re: United States, et al. v. Chemetco, Inc., No. 00-CV-670-DRH (S.D. Il1.)

Dear Counsel:

Enclosed please find copies of the United States’ Motion for Partial Summary Judgment (with
proposed order), Memorandum of Law in Support, Statement of Facts, and Exhibits. Pursuant to
Local Rule 7.1, Chemetco has until February 11 to serve any responsive documents on us (preferably
by express courier service or facsimile) in time for us to file the motion package on February 14, 2002.




Please notice that attached to U.S. Ex. 9 (the Declaration of Patrick Kuefler) are documents in
an envelope marked “confidential business information.” We will propose a motion to you shortly (for

your concurrence or objection) a motion dealing with Chemetco’s previous claim of CBI to these
documents.

Also, pursuant to Local Rule 7.1(c), we will be proposing (for your concurrence or objection) a
motion to exceed the page limitations by approximately 9 pages for our memorandum of law.

Should you have any questions, or desire to discuss any aspects of the civil action against
Chemetco, please call either of us at the numbers set forth above.

Sincerely,

Enclosure

cc: EPA counsel
State of Illinois counsel
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF ILLINOIS

UNITED STATES OF AMERICA,

and PEOPLE OF THE STATE OF
ILLINOIS, ex rel. JAMES E. RYAN,
Attorney General of the State of [llinois,

Plaintiffs,

Civil No. 00-670-DRH
(consolidated with 00-677-DRH)
CJRA Track C

Hon. David R. Herndon

U.S. District Judge

V.

CHEMETCO, INC.,

Defendant.

MEMORANDUM OF LAW IN SUPPORT OF THE
UNITED STATES’ MOTION FOR PARTIAL SUMMARY JUDGMENT

The United States of America submits this memorandum of law in support of its Motion
for Partial Summary Judgment, pursuant to Fed. R. Civ. P. 56, as to the United States’ Second,
Third, Fourth and Fifth (under the Clean Water Act ("CWA™"), 33_ U.S.C. §§ 1251-1387), and the
United States’ Sixth, Seventh, Eighth, and Tenth Claims for Relief (under the Resource

Conservation and Recovery Act ("RCRA"), 42 U.S.C. §§ 6901-6992k).¥

A. Summary Judgment Standard

In affirming the entry of summary judgment in a recent environmental case, the Seventh

Circuit reviewed the governing standard:

Summary judgment is appropriate if ‘there is no genuine issue as to any material
fact . . . and the moving party is entitled to judgment as a matter of law.” Fed. R.
Civ. P. 56(c). To ward off summary judgment by showing that there is genuine
doubt on a material fact, the non-moving party must do more than raise a
‘metaphysical doubt’ as to the fact’s existence. Gleason v. Mesirow Fin., Inc.,

¥ Please see U.S. Complaint, U.S. Ex. 1, for discussions of the relevant statutory and regulatory
provisions of the Clean Water Act and the Resource Conservation and Recovery Act.



118 F.3d 1134, 1139 (7* Cir. 1997). The evidence must be ‘such that a
reasonable jury could return a verdict for the nonmoving party.” Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986).
‘If the evidence is merely colorable, or is not significantly probative, summary

judgment may be granted.” Id. at 249-50, 106 S.Ct. 2505 (internal citations
omitted).

NutraSweet Co. v. X-L Eng’g Corp., 227 F.3d 776, 784-85 (7th Cir. 2000).
Partial summary judgment is proper here because "the record as a whole" cannot "lead a
rational trier of fact to find for the non-moving party," Matsushita Elec. Indus. Co. v. Zenith

Radio Corp., 475 U.S. 574, 587 (1986); Roger v. Yellow Freight Sys. Inc., 21 F.3d 146, 149 (7th
Cir. 1994).

B. Argument - The United States is Entitled to Partial Summary Judgment

1. Second Claim for Relief - Violations of 1996 NPDES Permit

CWA Section 402, 33 U.S.C. § 1342, authorizes the U.S. EPA Administrator, or a state
authorized to carry out the National Pollution Discharge Elimination System ("NPDES")
program, to issue NPDES permits for the discharge of pollutants upon condition that such
discharge will meet certain specific requirements of the CWA ahd éu;h other conditions as the
U.S. EPA Administrator determines are necessary to carry out the provisions of the CWA. The
State of Illinois is authorized by the U.S. EPA Administrator pursuant to CWA Section.402(b),
33 U.S.C. § 1342(b), to administer an NPDES permit program. CWA Section 309(a), (b), 33
U.S.C. 1319(a), (b), authorizes the Administrator of U.S. EPA to commence a civil action for
penalties and injunctive to enforce "any condition or limitation . . . ina permit issued by a State .
.. under [33 U.S.C. § 1342]."

The United States Second Claim for Relief alleges that Chemetco did not timely develop
a storm water plan nor comply with other requirements of a 1996 NPDES Permit issued by

[llinois. U.S. Ex. 1, U.S. Compl. §f 134-139. As attested to by U.S. EPA inspector John

-2



McGuire and William Tong, and as admitted by Chemetco itself, Chemetco failed to comply

with the requirements of the 1996 NPDES permit. In particular, Chemetco did not:

a) develop a storm water pollution prevention plan by November 16, 1996;

b) implement a storm water pollution prevention plan by May 16, 1997,

c) conduct an annual facility storm water inspection by May 20, 1997;

d) submit the results of an annual facility storm water inspection by July 20,
1997;

€) monitor its progress in implementing its storm water plan; and

f) verify that all aspects of its plan were accurate.
U.S. SOF | 13.

Because there is no genuine issue of material fact that Chemetco failed to meet the
requirements of its 1996 NPDES permit, the Court should find that Chemetco violated CWA
Sections 301 and 402, 33 U.S.C. §§ 1311 and 1342, as alleged in the United States’ Fourth Claim
for Relief, and that Chemetco is liable for the paymént of civil p_er_1al§ies and appropriate
injunctive relief, specifically the preparation and implementation_o.f a Storm Water Pollution
Prevention Plan, as required by Chemetco’s 1996 NPDES permit.

2. Third Claim for Relief - Unpermitted Discharge of Pollutants into Water

The Third Claim for Relief alleges that Chemetco caused the unpermitted discharge of
pollutants, namely cadmium- and lead-bearing slurry, into waters of the United States via the-
secret 10-inch pipe. Because this issue was litigated in the criminal proceeding, Chemetco is
estopped from denying liability.

"Collateral estoppel ‘means simply that when an issue of ultimate fact has once been

determined by a valid and final judgment, that issue cannot again be litigated between the same

parties in any future lawsuit.”" United States v. Green, 735 F.2d 1018, 1027 (7th Cir. 1984)
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(citing Ashe v. Swenson, 397 U.S. 436 (1970)). A criminal conviction can be used as collateral
estoppel in a later civil action. Appley v. West, 832 F.2d 1021, 1025 (7th Cir. 1987). A
conviction is conclusive as to an issue arising against the criminal defendant in a subsequent civil
action. [n re Raiford, 695 F.2d 521, 522 (11th Cir. 1983). Collateral estoppel has four
requirements: 1) the issue sought to be precluded must be the same as that involved in the first
action; 2) the issue must have been actually litigated; 3) the determination of the issue must have
been essential to the final judgment; and 4) the party against whom estoppel is invoked must
fully be represented in the first action. Teamsters Local 282 Pension Trust Fund v. Angelos, 815
F.2d 452, 456 (7th Cir. 1987). All of these requirements are satisfied here.

Same Issue: Chemetco was charged with knowingly discharging pollutants, including
lead, cadmium, and zinc, through the secret pipe into Long Lake and its adjacent wetlands. U.S.
SOF ¢ 19. This is the same violation alleged in the Third Claim for Relief, absent the higher

mens rea of knowledge.

Actually Litigated: Chemetco was chargedlwith s_ubstantvive_.and conspiracy counts of
knowingly discharging pollutants without an NPDES permit, wh.ic'h is analogous to the Third
Claim for Relief . Chemetco stipulated that: - 1) from about September 1986, until and on
September 18, 1996, the secret pipe was used to discharge excess water, which was contaminated
with the toxic metals lead and cadmium and with other pollutants, into the unnamed ditch
tributary to Long Lake (U.S. SOF Y 23.a); and 2) Chemetco did not have a permit under the
Clean Water Act to discharge pollutants from the secret pipe into the unnamed ditch tributary to
Long Lake . U.S. SOF §23.f. As such, the second requirement is satisfied.

Essential Issue: To obtain a criminal conviction of Chemetco, the United States was

required to prove, beyond a reasonable doubt, that: 1) the conspiracy charged in Count One of

the Indictment to violate the Clean Water Act existed; 2) Defendant knowingly became a
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member of the conspiracy with an intent to further the conspiracy; and, 3) an overt act was
committed by at least one conspirator in furtherance of the conspiracy. See 18 U.S.C. § 371. All
of these criminal elements were established. In Count Two of the criminal indictment, the
United States asserted that on or about the dates charged, Defendant knowingly discharged, or
caused to be discharged a pollutant, that the pollutant was discharged from a point source into a
water of the United States; and that the discharge was undertaken without a CWA permit or in
violation of a CWA. See 33 U.S.C. §§ 1311 (a), 1319(c)(2)(A). Chemetco pled guilty to Counts
- One and Two of the Indictment and stipulated to related factual allegations. U.S. SOF 4 22-23.
The Third Claim for Relief alleges the same facts; but in the civil case there is no need to prove a
"knowing" mens rea or a conspiracy. Therefore, the issues surrounding the Third Claim for

Relief were essential issues in the previous criminal litigation, and the third step is satisfied.

Non-Moving Party Represented: In the criminal case, Chemetco was represented by
counsel including James K. Donovan, now a state judge; Bruce N. Cook of Cook, Shevlin,
Ysursa, Brauer & Bartholomew, Ltd.; and Thomas L Orris, then witl_1 Armstrong Teasdale LLP.
Thus, the fourth and final step is satisfied. |

Because Chemetco is collaterally estopped from denying liability for the allegations in
the Third Claim for Relief, the United States is entitled to summary judgment. The Court should
find that Chemetco, is liable for civil penalties and the restoration, at the direction of U.S. EPA,
of Long Lake and its unnamed tributary by removing therefrom the pollutants, including toxic
pollutants, that Chemetco discharged into Long Lake from the 10-inch Pipe.

3. Fourth Claim for Relief - Unpermitted Filling of Wetlands

No genuine issue of material fact exists that Chemetco violated the Clean Water Act in
constructing its parking lot. Under this claim, to establish Chemetco’s liability for injunctive

relief and civil penalties, the United States must show that (a) a person (b) discharged (c) a
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pollutant (d) from a point source (€) into waters of the United States () without a permit from
the Corps. 33 U.S.C.

§§ 1311(a), 1344(a), 1362(7), (12); e.g., Kelly v. EPA, 203 F.3d 519, 522 (7th Cir. 2000). Here,
the evidence is entirely one-sided that Chemetco, a corporate "person” under the CWA, 33
U.S.C. § 1362(5), filled jurisdictional wetlands without a permit for nearly two decades.

First, "waters of the United States," 33 U.S.C. § 1362(7), existed in the area that is now a
parking lot. Specifically, Chemetco built the parking lot on "wetlands." 33 C.F.R. § 328.3(b);
40 C.F.R. § 230.41(a)(1). See U.S. SOF 1 27, 28, 38. Those wetlands are "adjacent" to (i.e.,
"bordering, contiguous [to], or neighboring," 33 C.F.R. § 328.3(c)) a tributary of the Mississippi
River, which is navigable in fact and is used in interstate commerce. 33 C.F.R. § 328.3(a)(1),
(2), (5), (7). See U.S. SOF | 42-45. As the Supreme Court recently reaffirmed, Congress
"unequivocalfly] acquiesce[d] to, and approve[d] off] the Corps’ regulations interpreting the
CWA to éover wetlands adjacent to névigable waters." Solid Waste Agency of N. Cook County v.
United States Army Corps of Eng’rs, 531 U.S. 159, 167 (2001) (ci_tat_ibn omitted).

Into those adjacent wetlands Chemetco discharged polluténfs from point sources. That is,
in constructing its parking lot, Chemetco brought about "addition[s]" of, among other things,
chunk slag, limestone gravel, and broken concrete, which fall into the CWA’s expansive
definition of "pollutants." 33 U.S.C. § 1362(6) ("pollutants" include "rock," "sand," and
"industrial waste"); id. § 1362(12) (to "discharge" is to "add[]"); id. § 1344(a) (permit needed to
discharge "dredged or fill material"). See U.S. SOF §§ 29-32, 34-36, 39. Indeed, it is estimated
that approximately 93,000 cubic yards of pollutants exist. U.S. SOF §41. Chemetco used "point
source[s]" to bring about its discharges, i.e., "any discernible, confined and discrete conveyance."
33 US.C. § 1362(12), (14); e.g.. United States v. Huebner, 752 F.2d 1235, 1243 (7th Cir. 1985)

(earth-moving equipment found to be a "point source"). See U.S. SOF 99 32-34, 37.
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Lastly, at no time did Chemetco obtain (or for that matter even apply for) the requisite
permit from the Corps for its wetland-filling activities. U.S. SOF 9§ 46-47. Nor has Chemetco
removed any of the chunk slag, limestone gravel, broken concrete, or other fill material it
discharged into.t'he'wetlands. I1d. 99 54-55. Thus, not only did Chemetco violate the CWA on
each and every occasion it discharged, but its violations continue to this day as long as
unpermitted fill material remains in place. See, e.g., Sasser v. EPA, 990 F.2d 127, 129 (4th Cir.
1993); United States v. Cumberland Farms of Conn., 647 F. Supp. 1166, 1183 (D. Mass. 1986),
aff'd, 826 F.2d 1151 (st Cir. 1987).

Accordingly, because there is no genuine issue of material fact, the Court should find that
Chemetco violated and continues to violate CWA sections 301(a) and 404, 33 U.S.C. §§ 1311(a),
1344(a), as alleged in claim four of the complaint; and that Chemetco is liable for appropriate
injunctive relief - namely, removing the fill and restoring the wetlands to their pre-fill condition
and contours - and civil penalties. See 33 U.S.C. § 1319(b), (d).

4. Fifth Claim for Relief - Failure to Compiy with-Adminis__frative Order

No genuine issu¢ of material fact exists that Chemetco vio-la.ted U.S. EPA’s September
1997 Administrati\;e Order, which the Agency issued in an attempt to stop and remedy the
company’s unpermitted filling of wetlands. The CWA provides in pertinent part that "any person
who violates any order issued by [U.S. EPA] under {33 U.S.C. § 1319(a)] shall be subject to a
civil pénalty - . . per day for each violation." 33 U.S.C. § 1319(d). Here, the evidence is not in
dispute that U.S. EPA issued an administrative order to Chemetco; the order was issued under
authority of 33 U.S.C. § 1319(a); Chemetco received the order; and Chemetco did not comply
with the order. See U.S. SOF §{ 48-53; U.S. Ex. 1, U.S. Compl., Ex. C, at cover letter and 5.
Accordingly, the Court should find Chemetco liable for civil penalties under 33 U.S.C. § 1319(d)

as alleged in claim five of the complaint.



5. Sixth, Seventh and Eighth Claims for Relief - Unpermited Storage and/or
Disposal of RCRA Hazardous Waste

RCRA, as amended by the 1984 Hazardous and Solid Waste Amendments (HSWA),
establishes a comprehensive federal regulatory program for the management of hazardous waste.
42 U.S.C. § 6921 et seq. Congress intended that RCRA address the problems posed by the
management of hazardous waste and "minimize the present and future threat to human health and
the environment." 42 U.S.C. § 6902(b); see United States v. Production Plated Plastics, Inc.
("PPP I"), 742 F. Supp. 956, 960 (W.D. Mich. 1990), aff'd 955 F.2d 45 (6th Cir.), cert. denied,
113 S.Ct. 67 (1992). RCRA establishes a "cradle-to-grave" regulatory framework that regulates
hazardous Waste from its initial generation to its ultimate disposal. 42 U.S.C. § 6925(a); see
Northside Sanitary Landfill, Inc. v. Thomas, 804 F.2d 371 (7th Cir. 1986) (providing overview of
RCRA).

The treatment, storage, or disposal of hazardous waste requires a RCRA permit. RCRA
Section 3005(a), 42 U.S.C. § 6925(a). United States v. Heuer, 4 F3d 723, 730 (9th Cir. 1993),
cert. denied 510 US 1164 (1994)("an entity which performs a hazardous waste activity for which
a permit is required under RCRA may not legally perform that activity unless it has a permit for
the relevant activity"). Such permits are issued only after a determination that a facility which
treats, stores or disposes of hazardous waste is in compliance with applicable technical standards,
42 U.S.C. § 6924, and hazardous waste permit requirements. 42 U.S.C. § 6925. However,
when Congress enactgd RCRA, it recognized that a comprehensive permit system for all
hazardous waste management facilities could not be instituted all at once. Thus, Congress

allowed certain existing facilities that treated, stored or disposed of hazardous wastes to continue
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their operations under a condition known as "interim status," which could be maintained during
the pendency of permit applications.# To qualify for such interim status, a facility had to -
demonstrate that: 1) it was in existence on November 19, 1980; 2) had complied with Section
3010(a) of RCRA concerning notification of hazardous waste activity; and 3) had made an
application for a permit, Section 3005(e) of RCRA, 42 U.S.C. § 6925(¢). The owner or operator
of a facility with interim status must also comply with 40 C.F.R. Part 265 or equivalent state
regulations. These regulations establish standards governing the treatment, storage, or disposal
of hazardous waste. RCRA regulations at 40 C.F.R. § 265.1(b) provide that hazardous waste
management facilities that fail to take steps necessary to obtain interim status are nonetheless
subject to the regulations of 40 C.F.R. Part 265.

Section 3006 of RCRA, 42 U.S.C. § 6926, provides that a State may obtain federal
authorization to administer the RCRA hazardous waste management program in that State.
Where a State hazardous waste management program is authorized by EPA pursuant to Section
3006 of RCRA, 42 U.S.C. § 6926, the requirements of that authorized State program are
effective in lieu of the federal hazardous waste management program set forth in 40 C.F.R. Parts
261-271. U.S. EPA granted the State of Illinois interim authorization on May 17, 1982, and final
authorization effective January 31, 1986, to operate a portion of the hazardous waste program
within the State of Illinois. 51 Fed. Reg. 3778 (January 30, 1986) (codified at 40 C.F.R. §
272.700). This authorization gave Illinois responsibility for, among other things, issuing permits

for treatment, storage, and disposal facilities within its borders. The State of Illinois administers

¥Chemetco’s smelter is an “interim status” facility. U.S. SOF 96.
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its hazardous waste management program through [EPA.

a. Sixth Claim for Relief - Unpermited Storage and/or Disposal of RCRA Hazardous
Refractory Brick, etc.

On September 18, 1996, government representatives discovered that Chemetco had
deposited waste lead- and cadmium contaminated refréctory brick, pulverized refractory brick,
and gunning material ("refractory materials") on the ground on property owned by Chemetco
south of Oldenburg Road. U.S. SOF, § 60-62. Storage of the waste refractory brick on the
ground contaminated the underlying soil. U.S. SOF, §63. The bulk of the refractory materials
were removed during 2000, hoWever residual contamination remains and further remediation is
required to address the residual contamination. U.S. SOF, Y 67-68 .

Used refractory brick and gunning material are "spent materials" as defined in 35
IIl. Adm. Code 721.101/40 C.F.R. § 261.1(c). Spent materials are "solid wastes" as defined in 35
Ill. Adm. Code 721.102/40C.F.R. § 261.2 (Table 1). Under IlI. Adm..' Code 721.102(c)(1)(A),
materials are solid wastes if they are accumulated, stored br treafé;i'ir; a manner constituting
disposal before being recycled. See Appendix Z: Table to Ill. Adm. Code 721.102. The
refractory material is a solid waste because it was abandoned by being disposed. Thus, the
refractory materials that Cherhetco stored on the ground in waste piles are solid waste.

Analytical data resulting from the application of the Toxicity Characteristic Leaching
Procedure to the samples of refractory brick, pulverized refractory brick, and gunning material
taken on April 21, 1997 indicated that those materials contained concentrations of lead equal to
or in excess of that substance’s toxicity characteristic level of 5.0 mg/l, subjecting those materials

to regulation as hazardous wastes under 35 Ill. Adm. Code 724.124/40 C.F.R. § 261.24. U.S.
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SOF { 61.

Chemetco did not possess a permit to store the waste refractory materials on the ground.
U.S. SOF , § 65.

No genuine issue of material fact exists that Chemetco, without obtaining a hazardous
waste treatment, storage or disposal permit, stored and or and/or disposed of RCRA hazardous
waste, in the form of lead-hazardous waste refractory brick, pulverized refractory brick and
associated gunning material on property owned by Chemetco south of Oldenberg Rd. As such,
Chemetco violated RCRA section 3005(a), 42 U.S.C. § 6925(a) and 35 Ill. Adm. Code
703.121/40 C.F.R. § 270. See United States v. Indiana Woodltreating Corp., 686 F. Supp. 218,
221-24 (S.D. Ind. 1988) (Owner/ operator of woodtreating facility managing hazardous wastes in
piles and impoundments who did not obtain a permit or interim status found to violate all
applicable RCRA requirements); United States v. Power Engineering Co., 10 F. Supp.2d 1145,
1149 (D. Colo. 1998)(Metal finisher managing hazardous waste t_”oun& liable under all applicable
RCRA requirements for failure to obtain permits or interim status); United States v.
Environmental Waste Control, Inc., 710 F. Supp. 1172, 1204 (N.D. Ind. 1989)("A land.disposal
facility that has neither interim status nor a final permit may not operate." citing Vineland
Chemical Co. v. U.S. EPA, 810 F.2d 402 (3d Cir. 1987).

As aresult of its violations of RCRA, Chemetco is subject to, and has failed to comply
with the closure requirements of 35 Ill. Adm. Code Part 725, Subpart G/40 C.F.R. Part 265 for
all areas in which it treated, stored or disposed of lead-hazardous refractory materials.

Accordingly, the Court should find Chemetco liable for the payment civil penalties under

RCRA Section 3008(g), 42 U.S.C. § 6928(g), and, pursuant to RCRA Section 3008(a), 42 U.S.C.
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§ 6928(a), the remediation by RCRA closure under pursuant to 35 Ill. Adm. Code Part 725,
Subpart G/40 C.F.R. Part 265 those areas upon which Defendant stored or disposed of refractory
brick, pulverized refractory brick, and gunning material as alleged in the United States’ Sixth

Claim for Relief.

b. Seventh Claim for Relief - Unpermitted Storage and/or Disposal of '"Cadmium-
and Lead- Contaminated soil"

On September 18, 1996, representatives of U.S. EPA and IEPA conducted an inspection
of the Chemetco Facility to assess Chemetco’s compliance with RCRA, during which the
inspectors observed a gray sediment being discharged or released from a secret pipé which
measured approximately 10 inches in diameter at the point of discharge on Chemetco’s property
into an unnamed tributary of Long Lake. U.S. SOF §§ 69-70. Analytical data resulting from
application of the Toxicity Characteristic Leaching Procedure to the samples of the gray
sediment taken on September 18, 1996 indicated that the sediment contained concentrations of
lead and cadmium equal to or in excess of those substances’ resﬁéciive toxicity concentration
levels of 5.0 mg/l and 1.0 mg/l. U.S. SOF, ] 71-72. Chemetco stipulated té the presence of
lead and cadmium in the substaﬁce discharged from the pipe. U.S. SOF { 73.

On or about September 21, 1996, at Chemetco’s request, the U.S. Army Corps of
Engineers issued to Chemetco, pursuant to CWA Section 404, and subject to certain specified
conditions, a one-year emergency authorization to divert the course of, and dam up, Long Lake
as part of Chemetco’s effort to consolidate, contain and remove from Long Lake and its unnamed

tributary the cadmium- and lead-bearing slurry that had been discharged or released from the

secret pipe. U.S. SOF § 74.
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As part of the consolidation, containment and removal effort conducted by Chemetco,
Chemetco constructed one or more impoundment dams on, created one or more containment
cells within, and diverted and/or drained a portion of,. Lpng Lake. U.S. SOF q75.

Prior to October 10, 1996, Chemetco, as part of its consolidation, containment, and
removal effort, completed construction of four unlined temporary holding cells or impoundments
adjacent to Long Lake. U.S. SOF §76.%

Containment Area No. | comprised the area where the secret pipe was located and
the zinc oxide was discharged. Zinc oxide contaminated trees and vegetation were removed from
Containment Area No. 1 and placed in Containment No. 4. Containment Area No. 2 held water
from Containment Areas No. 1, 3, and 4. Id, at 2-3. The cadmium- and lead-bearing slurry and
associated debris that had been excavated from Long Lake was deposited into Containment Area
No. 3 but was moved to Containment Area No. 1. U.S. SOF {1 77-78. The United States’
Complaint refers to all of the cadmium- and lead-bearing slunygnc_l the associated debris in
Containment Area No. 1 collectively as "cadmium- and lead-contaminated soil." U.S. SOF  79.

After the cadmium- and lead-bearing slurry and associated debris was moved from
Containment Area No. 3 to Containment Area No. 1, concentrations of TCLP metals equal to or
in excess of 5.0 mg/l remained in Containment Area No. 3. U.S. SOF, § 80.

Chemetco treated, stored, and/or disposed of the "cadmium- and lead-contaminated

¥United States v. Allegan Metal Finishing Company, 696 F. Supp. 275, 285 (W.D. Mich. 1988)(On-site
holding ponds into which defendant discharged metal finishing wastewaters were surface impoundments
and land disposal facilities under RCRA); United States v. T & S Brass and Bronze Works, Inc., 681 F.

Supp. 314, 320 (D.S.C. 1988)(Surface impoundment into which defendant discharged electroplating
wastes was a land disposal facility under RCRA).
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soil" without obtaining a hazardous waste treatment, storage, or disposal permit. U.S. SOF, { 83.
No genuine issue of material fact exists that Chemetco, without obtaining a hazardous
waste treatment, storage or disposal permit, stored and or and/or disposed of RCRA hazardous
waste, in the form of "cadmium- and lead-contaminated soil" on property owned by Chemetco
south of Oldenberg Rd. As such, Chemetco violated RCRA section 3005(a), 42 U.S.C.
§ 6925(a) and 35 I1l. Adm. Code 703.121/40 C.F.R. § 270.
Accordingly, the Court should find Chemetco liable for the payment civil penalties under
RCRA Section 3008(g), 42 U.S.C. § 6928(g), and, pursuant to RCRA Section 3008(a), 42 U.S.C.
§ 6928(a), the remediation by RCRA closure under pursuant to 35 Ill. Adm. Code Part 725,
Subpart G/40 C.F.R. Part 265 of those areas upon which Defendant stored or di‘sposed of
"cadmium- and lead-contaminated soil" as alleged in the United States’ Seventh Claim for
Relief.
7. Eighth Claim for Relief - Unpermitted Storage and _D_isbbsal of Lead-Bearing Slag
Chemetco generated slag from its smelting operations and stored slag at its Facility.
U.S. SOF, § 84. The slag pile at Chemetco’s Facility covers approximately ten acres. U.S.
SOF, 9§ 85. Illinois EPA and U.S. EPA have both tested the slag generated by Chemetco and

have both determined that the slag fails the Toxicity Characteristic Leaching Procedure for lead.

U.S. SOF, 86.4

#n determining whether a waste is a hazardous waste under RCRA, courts are not limited to scientific
evidence, such as sampling data, but may also rely on other non-scientific, circumstantial evidence.
United States v. Self, 2 F.3d 1071, 1086 (10th Cir. 1992) citing United States v. Baytank, Inc., 934 F.2d
599, 614 (5th Cir. 1991) (holding that to establish criminal liability under RCRA, United States not
required to prove wastes were hazardous through test data, but could prove they are hazardous through
witness testimony and company records); accord Commercial Oil Service, Inc., 88 B.R. 126,127-128
(N.D. Ohio 1987) (evidence including inspectors’ observations at site, statement from corporate principle
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Chemetco does not possess a permit under state or federal regulations to treat, store
or dispose of the lead-bearing slag in the Slag Pile. U.S. SOF, § 87.

No genuine issue of material fact exists that Chemetco, without obtaining a hazardous
waste treatment, storage or disposal permit, stored and or and/or disposed of RCRA hazardous
waste, in the form of lead-bearing slag at its Facility. As such, Chemetco violated RCRA section
3005(a), 42 U.S.C. § 6925(a) and 35 Ill. Adm. Code 703.121/40 C.F.R. § 270.

Accordingly, the Court should find Chemetco liable for the payment civil penalties under
RCRA Section 3008(g), 42 U.S.C. § 6928(g), and, pursuant to RCRA Section 3008(a), 42 U.S.C.
§ 6928(a), the remediation by RCRA closure under pursuant to 35 Ill. Adm. Code Part 725,
Subpart G/40 C.F.R. Part 265 of those areas upon which Defendant stored or disposed of lead-
bearing slag as alleged in the United States’ Eighth Claim for Relief.

8. Tenth Claim for Relief - Corrective Action Under RCRA

As enacted, the Resource Conservation and Recovery Act_of 1976 ("RCRA") did not
require permittees to take significant remedial action to correct past mismanagement of
hazardous waste." American Iron & Steel Inst. v. EPA, 886 F.2d 390, 393 (D.C. Cir.1989)
(citations omitted). Congress amended RCRA with the Hazardous and Solid Waste
Amendments of 1984, Pub.L. No. 98-616, 98 Stat. 3221 (1984) ("HSWA) to give the EPA added
enforcement power. See Midlantic Nat. Bank v. New Jersey Dept., 106 S.Ct. 755, 762 (1986).

One of the more significant HSWA provisions is the interim status corrective action authority of

that storage tank contained chlorinated solvents and hazardous waste facility permit application signed by
authorized representative of corporation admitting corporation stored and disposed of large quantities of
hazardous wastes at site, was sufficient to establish existence of hazardous waste at facility).
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RCRA Section 3008(h), 42 U._S.C. § 6928(h), which authorizes U.S. EPA to take enforcement
actions to compel response measures when EPA determines that there is or has been a release of
hazardous waste or hazardous waste constituents at a RCRA interim status facility. Section
3008(h) gives U.S._EPA the ability to ensure that RCRA facility owners and operators correct
releases at their facilities that may pose a threat to human health and the environment.¥

RCRA Section 3008(a) provides two mechanisms for federal enforcement of RCRA
statutory and regulatory requirements. First, EPA may issue an administrative order assessing a
civil penalty, requiring compliance, or both. Section 3008(a) also authorizes EPA to commence
an action in federal district court for appropriate relief, including permanent injunctive relief.

There is no question that corrective action is warranted at Chemetco’s Facility. First,
Chemetco itself stipulated in the criminal action that from the time of the secret pipe’s
installation in 1986 until September 18, 1996, the pipe was used to discharge excess water,
which was contaminated with the toxic metals lead and cadmium-ar_id-'other pollutants, from the
Chemetco plant site into the unnamed ditch tributary to Long Lake. U.S. SOF §23.c, i.
Analytical data resulting from application of the Toxicity Characteristic Leaching Procedure to
the samples of the gray sediment taken on September 18, 1996 indicated that the sediment being
discharged from the pipe contained concentrations of lead and cadmium equal to or in excess of
those substances’ respective toxicity concentration levels of 5.0 mg/l and 1.0 mg/l. U.S. SOF

9 17. Although Chemetco undertook a limited cleanup of that portion of Long Lake to which it

¥ Although U.S. EPA has authorized Illinois to implement a hazardous waste management program under
RCRA, enforcement of certain provisions of the HSWA amendments, including the enforcement of
Section 3008(h), has not been delegated to [llinois, and EPA directly enforces HSWA provisions and
implementing regulations in that state.
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discharged the sediment, additional remediation is required. U.S. SOF { 88-90.

Second, Chemetco’s ten-acre slag pile has been determined by both Illinois EPA and U.S
EPA to contain lead at levels that exceed its regulatory threshold of 5.0 mg/L. U.S. SOF ¢ 86.

Third, residual contamination remains in the area in which Chemetco stored its lead-
hazardous refractory bricks, pulverized refractory brick, and gunning material. U.S. SOF  68.

Fourth, U.S. determined in 1999 that is or has been a release of hazardous wastes into the
environment from the Chemetco Facility, and that the Facility is subject to corrective action
pursuant to RCRA Section 3008(h), 42 U.S.C. § 6928(h). U.S. SOF §92.

Accordingly, the Court should find Chemetco liable for the performance, at the direction
of U.S. EPA, of a facility-wide corrective action, pursuant to RCRA Section 3008(h), 42 U.S.C.
6928(h), to identify, investigate, and remediate all solid waste management units on the Facility
property, as identified by U.S. EPA.

CONCLUSION -

For all the foregoing reasons, the United States requests entry of partial summary

judgment in its favor on liability for the violations alleged in the Second, Third, Fourth, Fifth,
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Sixth, Seventh, Eighth, and Tenth Claims for Relief set forth in the United States’ Complaint.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF ILLINOIS

UNITED STATES OF AMERICA,

and PEOPLE OF THE STATE OF
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Attorney General of the State of Illinois,
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Civil No. 00-670-DRH
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Hon. David R. Herndon

U.S. District Judge

V.

CHEMETCO, INC,,

Defendant.

R N N T N W 2

UNITED STATES’ STATEMENT OF MATERIAL FACTS
IN SUPPORT OF ITS MOTION FOR PARTIAL SUMMARY JUDGMENT

Pursuant to Federal Rule of Civil Procedure 56 and Rule 7.1(h) of the Local Rules of the
United States District Court for the Southern Distriét of Illinois, I_’laintiff United States of America
(“United States™) hereby submits the following statement of mat-er.ial facts in support of its motion for
partial summary judgment.
L Description of Facility and Operations

1. Chemetco, Inc. (“Chemetco” or “Defendant”) owns a secondary copper
smelting facility located in Hartford, Madison County, Illinois ("Chemetco Facility" or “Facility”).

2. Chemetco built its Facility in 1970 on property it acquired near Hartford on the
east side of Illinois Route 3, south of the Cahokia Diversion Drainage Canal, and north of Long Lake, a

tributary of the Mississippi River.

3. Chemetco operated its Facility until October 31, 2001, when it ceased

operations.



4, On November 7, 2001, Chemetco filed, in this judicial district, a petition for
bankruptcy under Chapter 7 of the bankruptcy code. See In re Chemetco, Inc., 01-34066 (Bankr.
S.D. 11L.).

5. Chemetco’s plant consists, among other things, of four furnaces which bronzed,
smelted, and refined copper- and other metal-bearing scrap. Chemetco produced anode copper,
crude lead-tine solder, crude zinc oxide, and slag. Illinois Exhibit “j,” Illinois EPA RCRA Inspection
Report by Christopher Cahnovsky, July 11, 2001 (“Illinois Ex. “j”, Group Ex. A-11, July 11, 2001
Cahnovsky Insp. Rpt."), Narrative at 1 .

6. Chemetco is regulated as an interim status facility undergoing closure of several
RCRA units and as a large quantity generator of hazardous waste. Id.

IL Facts Pertaining to U.S. Second Claim for Relief: Violations of 1996 NPDES Permit

7. On May 20, 1996, IEPA issued Cherﬁetco anew NPDES permit (1996 NPDES
Permit”) which replaced a 1990 NPDES Permit. 1996 NPDES lsel;tnit, Exhibit B to U.S. Compl.,
(“U.S. Ex. 1.B, 1996 NPDES Permit”).

8. The 1996 NPDES Permit authorized Chemetco to discharge storm water'from the
Facility’s sole permitted outfall to Long Lake, a navigable water, but limited the authorized discharge to
storm water that is “free from process or other wastewater discharges.” U.S. Ex. 1.B, 1996 NPDES
| Permit, at 3 (Special Condition 2).

9. The 1996 NPDES Permit contains no specific numeric effluent discharge limits,
however, the permit includes Special Conditions which set forth several requirements pertaining to the

development and implementation of a storm water pollution prevention plan. 1996 NPDES Permit, at

2-




b) U.S. Ex. 3, Declaration of William K. Tong, ¥ 13, discussing John Maguire’s report
of his September 22, 1997 inspection of the Chemetco facility (attached to Tong Decl.), and
particularly discussing Chemetco’s exceedance of its deadlines for completion of the Storm Water
Pollution Prevention Plan and for its annual facility inspection for storfn water;

c¢) U.S. Ex. 3, Declaration of William K. Tong, § 14, referencing Peter Swenson’s
September 24, 1997, “Review of Chemetco Storm Water Pollution Prevention Plan (SWPP)”
(attached to Tong Decl.), which identifies many deficiencies of the plan (‘the plan is very sketchy . . . it
appears that there are a number of areas that are either missing or weak based on permit requirements);

d) U.S. Ex. 3, Declaration of William K. Tong, § 15, discussing additional deficiencies
of Chemetco’s SWPP based on John McGuire’s field notes of his September 22, 1997 inspection
(SWPP not signed; SWPP lacks necessary details for controlling storm water discharges; annual
inspection not completed by May 20, 1997; SWPP ﬁlade no ment_ion_ of plans for a major rerouting of
storm water discharges, a gross deficiency); and

¢) lllinois Exhibit “i,” State’s First Request for Admission of Facts and Chemetco’s
Response, United States and State of lllinois v. Chemetco, Inc., No. 00-CV-670-DRH (‘;Illinois

Ex. “i,”Illinois RFA”), Chemetco Response, § 101 (“Defendant admits that there was no report

submitted by July 20, 1997").



III.  Facts Pertaining to U.S. Third Claim for Relief: Unpermitted Discharge of Pollutants
into Waters of the United States in Violation of the Clean Water Act.

14.  On September 18, 1996, representatives of U.S. EPA and IEPA conducted an
inspection of the Chemetco Facility to assess Chemetco’s compliance with RCRA. Illinois Ex. “j”,
Group Ex. A-1, Sept. 18, 1996 Cahnovsky Insp. Rpt, Narrative at 1.

15.  During that inspection, U.S. EPA and IEPA inspectors observed a gray sediment
being discharged or released from a secret pipe which measured approximately 10 inches in diameter at
the point of discharge on Chemetco’s property into an unnamed tributary of Long Lake. Illinois Ex. “j”,
Group Ex. A-1, Sept. 18, 1996 Cahnovsky Insp. Rpt., Narrative at 2.

16.  On September 18, 1996, IEPA took samples of the gray sediment being
discharged or released from the 10-inch Pipe. Illinois Ex. “j”, Group Ex. A-1, Sept. 18, 1996
Cahnovsky Insp. Rpt., Narrative at 4.

17.  Analytical data resulting from application of the Toxicity Characteristic Leaching
Procedure to the samples of the gray sediment taken on September 18, 1996 indicated that the
sediment contained concentrations of lead and cadmium equal to or in excess of those substances’
respective toxicity concentration levels of 5.0 mg/l and 1.0 mg/1. Illinois Ex. “j”, Group Ex.

A-1, Sept. 18, 1996 Cahnovsky Insp. Rpt. Narrative at 6.
A. Indictment
18.  Following the September 18, 1996 discovery of the secret pipe and the discharge

therefrom, and a subsequent investigation of the facts pertaining to the construction and operation of the

secret pipe, the United States indicted Chemetco and several supervising employees for environmental



violations. Illinois Ex. “a,” Indictment, United States v. Chemeitco, Inc., No. 99-CR-30048-001-
WDS, (S.D. Ill. April 21, 1999) (“Illinois Ex. “a,” Indictment”).

19.  The indictment charged the defendants with conspiring, from 1986 through
September 18, 1996, to violate the Clean Water Act by discharging pollutants, including lead,
cadmium, and zinc, through a secret pipe into Long Lake and its adjacent wetlands without an NPDES
permit. (Illinois Ex. “a,” Indictment, Count One, at 1-11).

20.  The indictment also charged the defendants with violating the Clean Water Act by
the same conduct. (Illinois Ex. “a,” Indictment, at 11).

21.  Chemetco was also charged making materially false statements to the United
States Environmental Protection Agency (Illinois Ex. “a,” Indictment, at 11-13) and to the United
States Army Corps of Engineers. (Illinois Ex. “a,” Indictment, at 11-14).

B. Plea of Guilty and Stipulation

22, OnJanuary 11, 2000, Chemetco pleaded guilty to-C-ounts One and Two of the
Indictment, and pleaded nolo contendere to the Counts Three and Four. Illinois Exhibit “b,”
Defendant’s Agreement to Plead Guilty, United States v. Chemetco, Inc., No. 99—CR—30648-001-
WDS, (S.D. 11l Jan. 11, 2000)

23.  Chemetco also stipulated to the following facts:

a) Chemetco discharged contaminated storm water into the wetlands surrounding
the discharge pipe (south of facility) and the unnamed ditch tributary located on Chemetco’s property.
Illinois Exhibit “c,” Stipulation of Fact, United States v. Chemetco, Inc., No. 99-CR-30048-001-

WDS, (8.D. Il Jan. 11, 2000) (“Illinois Ex. “c,” Stipulation™) at 6, § 23.
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b) Inspectors observed polluted water flowing into the ditch draining into Long
Lake (Illinois Ex. “c,” Stipulation, at 6, § 21);

¢) Chemetco discharged contaminated storm water after the expiration of its
permit for Outfall 001 (Illinois Ex. “c,” Stipulation, at 3);

d) Chemetco discharged contaminated storm water in violation of its permit for
Outfall 002 (Illinois Ex. “c,” Stipulation, at 4-5);

¢) From the time of the secret pipe’s installation in or about September 1986, until
and on September 18, 1996, the secret pipe was used to discharge excess water, which was
contaminated with the toxic metals lead and cadmium and with other pollutants, from the Chemetco
plant site and into the unnamed ditch tributary to Long Lake located on property owned by Chemetco
(Illinois Ex. “c,” Stipulation, at 5, | 19);

f) Chemetco did not have a permit uﬁder the Clean Water Act to discharge
pollutants from the secret pipe into the unnamed ditch tributary t;) Long Lake (Illinois Ex. “c,”
Stipulation, at 5, § 20).

- g) The discharge also went onto wetlands surrounding the discharge pipe and the
unnamed ditch tributary located on property owned by Chemetco (Illinois Ex. “c,” Stipulation, at 6, §
23).

h) Visible evidence of contamination extended five feet down into the bed of Long
Lake, a tributary of the Mississippi River, in areas located on propeﬁy owned by Chemetco.
i) Sampling from areas of contamination confirmed the presence of lead and

cadmium (Illinois Ex. “c,” Stipulation, at 6, §{ 22 and 24).
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C. Conviction, Sentence, and Appeal

24, On October 30, 2000, the United States District Court for the Southern District of
Illinois sentenced Chemetco to a fine, penalty, injunctive relief, and conditions of probation. (Illinois
Exhibit “d,” Judgment in a Criminal Case, United States v. Chemetco, Inc., No. 99-CR-30048-001-
WDS, (S.D. IL. Oct. 30, 2000).

25.  On appeal, Chemetco challenged the penalties in one of the four counts, but did
not challenge the conviction. See United States v. Chemetco, Inc., No. 00-3940, Docket Entry -
case argued on April 20, 2001 (7th Cir. April 20, 2001).

26. The District Court’s sentence was affirmed on December 17, 2001. See United_

States v. Chemetco, Inc., 274 F.3d 1154 (7th Cir. 2001).

IV.  Facts Pertaining to U.S. Fourth and Fifth Claims for Relief: Unpermitted Filling of
Wetlands and Failure to Comply with Administrative Order.

27.  Sometime after 1972 but before 1980, Chemétco purchased next to its facility an
area of approximately 8 acres located in Section 16, Township 4 North, Range 9 West, City of
Hartford, County of Madison, State of Illinois. U.S. Ex. 4 (United States’ First Request-for |
Admissions (“U.S. RFA”)) at 9-10 & §1;¥ U.S. Ex. 5 (Chemetco’s January 30, 1998 response to
U.S. EPA’s request for information) at 2 (response to question 2).

28. Prior to 1980, at least 4.08 acres of this area, and possibly the entire area, were

¥ By operation of law, Chemetco’s failure to respond to the United States’ First Requests for
Admissions (served on September 17, 2001) conclusively establishes each “matter for which an

admission [was] requested.” Fed. R. Civ. P. 36; e.g., Huey v. United Parcel Service, Inc., 165 F.3d
1084, 1085 (7th Cir. 1999).
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wetlands, i.e., areas inundated or saturated by surface or ground water at a frequency and duration
sufficient to support, and that under normal circumstances do support, a prevalence of vegetation
typically adapted for life in saturated conditions. U.S. Ex. 4 (U.S. RFA) at 10 & 9§ 83-88.

29. Prior to 1980, the wetlands did not consist of chunk slag, limestone gravel, or
broken concrete. U.S. -Ex. 4 (U.S. RFA) at {9 2-5. |

30. In 1980, Chemetco added to the wetlands chunk slag, i.e.. industrial waste from
Chemetco’s facility. U.S. Ex. 4 (U.S. RFA) at {9 6, 8-13; U.S. Ex. 4 (Chemetco’s January 30, 1998
response to U.S. EPA’s request for information) at 4 (response to question 9).

31.  On top of the slag, Chemetco added limestone gravel, i.e., rock. U.S. Ex. 4
(U.S.RFA) at g7, 14; U.S. Ex. 5 (Chemetco’s January 30, 1998 response to EPA’s request for
information) at 3 (response to question 8).

32.  To deposit and level out the slag and .gravel, Chem_et_cé_-used front-end loaders.

U.S. Ex. 4 (U.S. RFA) at 7 15-19; U.S. Ex. 5 (Chemetco’s Janua‘lr)} 30, 1998 response to U.S.
EPA’s request for information) at 3-4 (response to questions 7, 8, 10).

33.  These front-end loaders conveyed the slag and gravel to the wetlands in a
discernable, confined, and discrete way. U.S. Ex. 4 (U.S. RFA) at 19 20-30.

34, On more than one occasion from 1980 to 1997, Chemetco continued to use front-
end loaders to add limestone gravel to the wetlands. U.S. Ex. 4 (U.S. RFA) at § 32, 43-47, 58-59,
64-70; U.S. Ex. 5 (Chemetco’s January 30, 1998 response to U.S. EPA’s request for information) at
3 (response to questions 6, 7). See also Illinois Ex. “)”, Group Ex. A-1, Sept. 18, 1996 Cahnovsky

Insp. Rpt., Narrative at 3 (“On the south side of the facility . . ., Chemetco is filling in what appears to
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be a wetland area with fill to increase the size of the contractors parking area. In several of the fill
areas, Chemetco was using waste mixed with the fill material.”).

35.  Also after 1980, and on more than one occasion through 1997, Chemetco added
broken concrete to the wetlands. U.S. Ex. 4 (U.S. RFA) at 1 31, 33-36,42; U.S. Ex. 5
(Chemetco’s January 30, 1998 response to U.S. EPA’s request for information) at 3 (response to
questions 6, 8). See also Illinois Ex. “j”, Group Ex. A-1, Sept. 18, 1996 Cahnovsky Insp. Rpt.,
Narrative at 3.

36.  The broken concrete consisted of waste from Chemetco’s facility, as well as rock
and sand. U.S. Ex. 4 (U.S. RFA) at §] 48-54; U.S. Ex. 5 (Chemetco’s January 30, 1998 response to
U.S. EPA’s request for information) at 3 (response to question 8).

37.  Front-end loaders and/or bulldozers conveyed the broken concrete to the wetlands
in a discernible, confined, and discrete way. U.S. Ex 4 (U.S.RFA) e_lt 19 37-41, 55-57, 60-63; U.S.
Ex. 5 (Chemetco’s January 30, 1998 response to U.S. EPA’s reqﬁeét for information) at 4 (response
to question 10).

38.  Previously and currently, Chemetco used the wetlands area as a truck parking lot.
U.S. Ex. 4 (U.S. RFA) at { 73-74; U.S. Ex. 5 (Chemetco’s January 30, 1998 response to U.S.
EPA’s request for information) at 2-3 (response to questions 4, 5); Illinois Ex. “j”, Group Ex. A-1,
Sept. 18, 1996 Cahnovsky Insp. Rpt., Narrative at 3 (“Chemetco is filling in what appears to be a
wetland area with fill to increase the size of the contractors parking area.”); Sept. 18, 1996 Insp.
Photos, Roli 2884, Nos. 12C, 13C (parking lot visible in upper middle of photograph); Sept. 18, 1996

Insp. Photos, Roll 2887, No. 9E (southern portion of parking lot); Sept. 18, 1996 Insp. Photos, Roll
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2991, Nos. 2F, 3F, 4F, SF, 6F, 11F, 12F, 17F, 18F (various photographs showing the fill material).

39.  Additionally, Chemetco disposed of metal debris in the parking lot, and there
are metal bearing materials and copper parts in it. Illinois Ex. “i” (Illinois RFA) at § 79, 83, 85; Illinois
Ex. “i” (Chemetco’s response to Illinois RFA) at § 79; U.S. Ex. 6 (Chemetco’s amended response to
Illinois RFA) at 9 83, 85; Illinois Ex. “j”, Group Ex. A-1, Sept. 18, 1996 Cahnovsky Insp. Rpt.,
Narrative at 3; U.S. Ex. 4 (U.S. RFA) at 9-10 (“Site” for purposes of U.S. RFA is the same as
“Contractors’ parking lot” for purposes of Illinois RFA).

40.  The parking lot is dry, and its surface elevation is higher than the area’s surface
elevation before construction of the lot. U.S. Ex. 4 (U.S. RFA) at {{ 71, 72, 95.

41.  The materials Chemetco added to the wetlands cover a depth of approximately
93,000 cubic yards. U.S. Ex. 4 (U.S. RFA) at 14 81-82; U.S. Ex. 5 (Chemetco’s January 30, 1998
response to U.S. EPA’s request for information) at 3 (response to _question 8).

42,  The wetlands associated with the parking lot borcier; are contiguous to, and
- neighbor Long Lake. U.S. Ex. 4 (U.S. RFA) at Y 89-94; U.S. Ex. 5 (Chemetco’s January 30, 1998
response to U.S. EPA’s request for information) at 2 (response to question 2). |

43, At least prior fo Chemetco’s construction of the parking lot, some amount of
surface water drained off the wetlands to Long Lake. U.S. Ex. 4 (U.S. RFA) at § 98.

44.  Long Lake flows into and is a tributary of the Mississippi River. U.S. Ex. 4
(U.S. RFA) at 9 99-103.

45.  The Mississippi River is navigable in fact and has historically been used, and

currently is used, to transport interstate commerce. U.S. Ex. 4 (U.S. RFA) at | 104-08.
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46.  Chemetco did not apply for or receive any type of federal, state, country, or
municipal permit to construct the parking lot. U.S. Ex. 4 (U.S. RFA) at 1 109-112; U.S. Ex. 5
(Chemetco’s January 30, 1998 response to U.S. EPA’s request for information) at 4 (response to
question 11); Illinois Ex. “i” (Illinois RFA) at § 93; Illinois Ex. “i” (Chemetco’s response to Illinois
RFA) at § 93.

47.  In particular, Chemetco did not apply for or receive a permit from the United
States Army Corps of Engineers under section 404 of the Clean Water Act for any activity in (e.g.,
filling) the wetlands. U.S. Ex. 4 (U.S. RFA) at §§ 110, 112.

48. On September 27, 1997, U.S. E.PA issued an Administrative Order to Chemetco.

U.S. Ex. 1, U.S. Compl. § 53 & Compl. Ex. C (Administrative Order); U.S. Ex. 7, Chemetco’s
Answer to U.S. Compl. q 53.

49.  The Administrative Order stated that 'Chemetco was required to submit to U.S.

EPA, within 30 days of its receipt of the Administrative Order, a‘pl.an for restoring the wetlands to their
original condition and contours and, after approval of ény portion of a plan by U.S. EPA, to implement
the approved portion of the plan. U.S. Ex. 1, U.S. Compl. Ex. C. (Administrative Order') at 5.

50. Chemetco received the Administrative Order. U.S. Ex. 4 (U.S. RFA) at § 113.

51.  Chemetco did not submit to U.S. EPA within 30 days of its receipt of the
Administrative Order a written plan to restore the wetlands to their original condition and contours.
U.S. Ex. 4 (U.S. RFA) at §] 114-115.

52. Chemetco has not, to date, obtained U.S. EPA’s approval of a wetlands

restoration plan. U.S. Ex. 4 (U.S. RFA) at § 116.
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53.  Chemetco has not, to date, implemented any wetlands restoration plan. U.S. Ex.
4 (U.S.RFA)at117.

54.  Chemetco has not removed any of the chunk slag, limestone gravel, or broken
concrete it added to the wetlands. U.S. Ex. 4 (U.S. RFA) at [ 75-79.

55.  Chemetco has not, to date, performed any work designed to restore the wetlands
to the condition they were in prior to construction of the parking lot. U.S. Ex. 4 (U.S. RFA) at § 118.

V. Facts Pertaining to U.S. Sixth Claim for Relief: Unpermitted Storage and/or Disposal
of Refractory Brick, Pulverized Refractory Brick and Gunning Material.

56.  During the September 18, 1996 inspection, the inspectors, while on property
owned by Chemetco south of Oldenberg Road, observed green bricks and green powder or dust, and
green debris resulting from refractory brick and gunning material. Illinois Ex. “j”, Group Ex. A-1, Sept.
18, 1996 Cahnovsky Insp. Rpt., Narrative at 3.

57. Thé dust (powder) powder and green debris was 'puliréfized refractory brick and
gunning maferial that is used to fill -the gaps between refractory bricks. Illinois Ex. “j”, Group Ex. A-4,
June 4, 1997, Narrative at 1.

58.  The refractory bricks in Chemetco’s furnaces were replaced every three to six
months. Illinois Ex. “j,” Group Ex. A-3, May 2, 1997 Cahnovsky Insp. Rep., at 2.

59.  The bricks stored on the ground in the southwest portion of Chemetco’s property
were waste. Illinois Ex. “1,” Illinois RFA, § 7 (“Prior to 1997, Defendant began storing waste
refractory brick on the ground in the southwest portion of its facility”), and Chemetco Response 7,

(“Defendant admits the allegations contained in paragraph 7").
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. 60.  The refractory material is a solid waste because it was abandoned by being
disposed. Under Ill. Adm. Code 721.102(c)(1)(A), materials are solid wastes if they are accumulated,
stored or treated in a manner constituting disposal before being recycled. See Appendix Z: Table to
[1l. Adm. Code 721.102. By-products.('nonlisted or characteristic) applied to or placed on the land in a
manner constituting disposal are solid wastes. The practice of mixing this material with concrete, wood,
waste, metal and plastic constitutes disposal. Therefore the green bricks (refractory brick), powder
and debris (gunning material) are solid waste. Illinois Ex. “j”, Group Ex. A-4, June 4, 1997, Narrative
at 2.

61.  Analytical data resulting from the application of the Toxicity Characteristic

Leaching Procedure to the samples of refractory brick, pulverized refractory brick, and gunning

‘ ﬁlaterial taken on April 21, 1997 indicated that those materials contained concentrations of lead equal
to or in excess of that substance’s toxicity characteristic level of 5_.0 mg/l, subjecting those materials to-
regulation as hazardous wastes under 35 Ill. Adm. Code 724. 124}46 C.F.R. § 261.24. Illinois Ex. *},”
Group Ex. A-3, May 2, 1997 Cahnovsky Insp. Rpt., Narrative at 3; Illinois Ex. j,” Group Ex. A-4,
June 4, 1997 Cahnovsky Insp. Rpt., Narrative at 1-3; U.S. Ex. 8.k, Oct. 22, 1999 Cahn(;vsky Insp.
Rpt.,at 6.

62. AnlEPA inspector observed three waste piles in the brick storage area south of

Oldenberg Road. One waste pile consisted of hand-picked refractory brick and other waste. The
other two piles consisted of excavated soil, rock, refractory brick and other waste. The two piles of
excavation waste were designated by Chemetco as Fill Pile #1 and Fill Pile #2. U.S. Ex. 8.k, Oct. 22,

1999 Cahnovsky Insp. Rpt, at 6.
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63.  Storage of the waste refractory brick contaminated the underlying and adjacent
soil. Illinois Ex. “i,” Illinois RFA, and Chemetco Response § 15, (“Defendant admits that the storage of
the waste refractory brick on the ground in the wastepile resulted in the contamination of the soil under
and adjacent to a wastepile with contaminants including lead and cadmium, but denies that there was
more than one wastepile").

64.  Chemetco, in accumulating the lead-hazardous waste refractory brick, pulverized
refractory brick, and associated gunning material, did not comply with the regulations requiring that
accumulated wastes must be stored in containers, tanks, containment buildings, or drip pads.

e »

Ilinois Ex. “i,” Illinois RFA, § 11 (“Defendant did not store the waste refractory brick in a manner that

-complied with the applicable regulatory requirements for storage of hazardous wastes”), and Chemetco

Response § 10 (“Defendant admits the allegations contained in Paragraph 11").

65. Chemetco did not file with U.S. EPA either Part A or Part B of the RCRA permit
application for the lead-hazardous waste refractory brick, pulver{zéd refractory brick, and associated
gunning material disposed and/or stored on Chemetco’s property south of Oldenberg Road, and does
not possess a permit to treat, store or dispose of the lead-hazardous waste refractory bric‘k, pulverized
refractory brick, or associated gunning material in areas south of Oldenburg Road. Illinois Ex. “j,”
Group Ex. A-4, June 4, 1997 Cahnovsky Insp. Rpt., Narrative at 1-4 (“Chemetco failed to have post-
closure permit for the storage of hazardous waste refractory material in a waste pile . . . Chemetco
failed to have obtained a Part B Permit before the storage of hazardous waste refractory brick in a
waste pile . . ..” ); Illinois Ex. “1,” Illinois RFA § 10 (“Defendant did not have a permit to store the

waste refractory brick on the ground”), and Chemetco Response § 10 (“Defendant admits the
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allegations contained in Paragraph 10"); Illinois Ex. “j”, Group. Ex. A-6, July 7, 1997 Cahnovsky Insp.
Rpt. at 1 (in grid of “TSD Facility Activity Summary,” in first column under “Activity by Process
Code,” specifically at SO3, noting that the facility possessed neither a RCRA Part A or Part B permit
for the “Refractory Brick waste pile & Slag fine waste pile”).

66.  On September 30, 1997, Chemetco shipped the refractory waste pile off-site.
Illinois Ex. “j,” Group Ex. A-9, May 5, 2000 Cahnovsky Insp. Rep. at 1. However, Fill Piles 1 and 2
remained on-site. U.S. Ex. 8.k, Oct. 22, 1999 Cahnovsky Insp. Rpt., at 6.

67.  Between May 3 and May 11, 2000, Fill Piles #1 and #2 were excavated and
shipped to Peoria Disposal Company in Peoria, Illinois as a hazardous waste (D008). Chemetco
shipped about 847 tons to the Peoria Disposal Company. Illinois Ex. “k,” Group Ex. A-4, July 11,
2001, Cahnovsky Insp. Rep., Narrative at 6.

68.  Although Chemetco removed the waste piles from.t_he site, further remediation is

needed to address the residues. Illinois Ex. “j,” Group Ex. A-9, May 5, 2000 Cahnovsky Insp. Rep. at

V1.  Facts Pertaining to U.S. Seventh Claim for Relief: Unpermitted Storage and/or
Disposal of Cadmium- and Lead-Contaminated Soil.

69.  On September 18, 1996, representatives of U.S. EPA and IEPA conducted an
inspection of the Chemetco Facility to assess Chemetco’s compliance with RCRA. Illinois Ex. %”,
Group Ex. A-1, Sept. 18, 1996 Cahnovsky Insp. Rpt., Narrative at 1.

70.  During that inspection, U.S. EPA and IEPA inspectors observed a gray sediment

being discharged or released from a secret pipe which measured approximately 10 inches in diameter at
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the point of discharge on Chemetco’s property into an unnamed tributary of Long Lake. Illinois Ex. “j”,
Group Ex. A-1, Sept. 18, 1996 Cahnovsky Insp. Rpt., Narrative at 2.

71.  On September 18, 1996, IEPA took samples of the gray sediment being discharged
or released from the 10-inch Pipe. Illinois Ex. “j”, Group Ex. A-1, Sept. 18, 1996 Cahnovsky Insp.
Rpt., Narrative at 4.

72.  Analytical data resulting from application of the Toxicity Characteristic Leaching
Procedure to the samples of the gray sediment taken on September 18, 1996 indicated that the
sediment contained concentrations of lead and cadmium equal to or in excess of those substances’
respective toxicity concentration levels of 5.0 mg/l and 1.0 mg/l. Illinois Ex. “j”, Group Ex. A-1, Sept.
18, 1996 Cahnovsky Insp. Rpt., Narrative at 6.

73.  OnlJanuary 11, 2000, in the criminal action Chemetco also stipulated to the following
facts:

a) From the time of the secret pipe’s installation iﬁ c;r about September 1986, until
and on September 18, 1996, the secret pipe was used to discharge excess water, which was
contaminated with the toxic metals lead and cadmium and with other pollutants, from the Chemetco
plant site and into the unnamed ditch tributary to Long Lake located on property owned by Chemetco
(Illinois Ex. “c,” Stipulation, at 5, q 19);

b) Sampling from areas of contamination confirmed the presence of lead and
cadmium (Illinois Ex. “c,” Stipulation, at 6, 1 22 and 24).

74. On or about September 21, 1996, at Chemetco’s request, the U.S. Army Corps of

Engineers issued to Chemetco, pursuant to CWA Section 404, and subject to certain specified
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conditions, a one-year emergency authorization to divert the course of, and dam up, Long Lake as part
of Chemetco’s effort to consolidate, contain and remove from Long Lake and its unnamed tributary the
cadmium- and lead-bearing slurry that had been discharged or released from the secret pipe. Illinois
Ex. “j”, Group Ex. A-1, Sept. 18, 1996 Cahnovsky Insp. Rpt, Narrative at 6, and attached September
21, 1996 letter to Chemetco from Michael Ricketts, Corps of Engineers’ River Projects Manager; U.S.
Ex. 8.k, Oct. 22, 1999 Cahnovsky Insp. Rpt.

75.  As part of the consolidation, containment and removal effort conducted by
Chemetco, Chemetco constructed one or more impoundment dams on, created one or more
containment cells within, and diverted and/or drained a portion of, Long Lake. U.S. Ex. 8.a, Oct. 10,
1996 Cahnovsky Insp. Rpt., at 1.

76. Prior to October 10, 1996, Chemetco, as part of its consolidation,
containment, and removal effort, completed construction of four gnlined temporary holding cells or
impoundments adjacent to Long Lake. U.S. Ex. 8.a., Oct. 10, 1996 Cahnovsky Insp. Rpt., at 2.

77.  Containment Area No. 1 comprised the area where the secret pipe was located and
the zinc oxide was discharged. Zinc oxide contaminated trees and vegetation were rem(;ved from
Containment Area No. 1 and placed in Containment No. 4. Containment Area No. 2 held water from
Containment Areas No. 1, 3, and 4. Id., at 2-3.

78.  The cadmium- and lead-bearing slurry and associated debris that had been
excavated from Long Lake was deposited into Containment Area No. 3 but was moved to
Containment Area No. 1. U.S. Ex. 8.b, Oct. 30, 1996 Cahnovsky Insp. Rpt., at 1 (First ¥).

79.  The United States’ Complaint refers to all of the cadmium- and lead-bearing slurry
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and the associated debris in Containment Area No. 1 collectively as “cadmium- and lead-contaminated
soil.” U.S. Ex. 1, U.S. Compl. § 111.

80.  After the cadmium- and lead-bearing slurry and associated debris was moved from
Containment Area No. 3 to Containment Area No. 1, concentrations of TCLP metals equal to or in
excess of 5.0 mg/l remained in Containment Area No. 3. U.S. Ex. 8.b, Oct. 30, 1996 Cahnovsky
Insp. Rpt., at 1 (First ).

81.  As part of its consolidation and containment efforts, Chemetco constructed a
wood pile adjacent to Long Lake, which was comprised in part of dead trees. Analytical data resulting
from application of the TCLP to samples of the dead trees in the wood pile demonstrated that the dead
trees exhibited the toxicity characteristic for lead at concentrations in excess of 5.0 mg/l. U.S. Ex. 8.a,
Oct. 10, 1996 Cahnovsky Insp. Rpt., at 2-3; U.S. Ex. 9, Declaration of Patrick Kuefler, { 6.

82.  Chemetco storage of the cadmium- and lead-_contarpinéted soil and did not comply -
with the regulations requiring that accumulated wastes must be sfofed in containers, tanks, containment:
buildings, or on drip pads. U.S. Ex. 9, Kuefler Decl. § 6.

83.  Chemetco did not file with U.S. EPA either Part A or Part B of the RCRA Permit
Application for the cadmium- and lead-bearing contaminated “soil” and does not possess a permit
under RCRA to treat, store or dispose of the slag in the Slag Pile. Illinois Ex. “j,” Group Ex. A-5, June
12, 1997 Cahnovsky Insp. Rpt., Narrative. Illinois Ex. “j”, Group Ex. A-6, July 7, 1997 Cahnovsky
Insp. Rpt. At 1 (in grid of “TSD Facility Activity Summary,” in first column under “Activity by Process
Code,” specifically at D83, noting that the facility possessed neither a RCRA Part A or Part B permit

for the “newly Discovered Zinc Oxide disposal in S.1.”).
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VII. Facts Pertaining to U.S. Seventh Claim for Relief: Unpermitted Storage of
Lead-Bearing Slag.

84.  Chemetco generated slag from its smelting operations and stored slag at the
Facility. Illinois Ex. “j,” Group Ex. A-5, June 12, 1997 Cahnovsky Insp. Rpt., Narrative; Illinois Ex.
“5,” Group Ex. A-11, July 11, 2001 Cahnovsky Insp. Rpt., at 3 (“slag is generated as a byproduct of .
.. Chemetco’s process™); Illinois Ex. “i,” Illinois RFA § 23, and Chemetco Response, § (referring to
the placement of small diameter fines near and on the edge of the “existing slag pile”); Illinois Ex. “j,”
Group Ex. A-3, May 2, 1997 Cahnovsky Insp. Rpt., at 1 (referring to slag pile on the north side of the
plant, and the spraying of the slag pile with water for dust suppression purposes);

85.  Chemetco began to storé slag at the Facility as far back as 1980 and, as of 1997,
Chemetco had accumulated approximately 500,000 tons of slag covering approximately ten acres.
U.S. Ex. 8.¢, April 7, 1997 Cahnovsky Insp. Rpt. at 1 (“this [slag] pile covers approximately 10 acres
of Chemetco’s property”).

86.  The Illinois EPA and U.S. EPA have both tested the slag generated by Chemetco
and have both determined that the slag fails the Toxicity Characteristic Leaching Procedure for lead.
Hlinois Ex. “,” Group Ex. A-11, July 11, 2001 Cahnovsky Insp. Rpt., at 3.

87.  Chemetco did not file with U.S. EPA either Part A or Part B of the RCRA Permit
Application for the slag in the Slag Pile and does not possess a permit under RCRA to treat, store or
dispose of the slag in the Slag Pile. Illinois Ex. *j,” Group Ex. A-5, June 12, 1997 Cahnovsky Insp.

Rpt., Narrative.
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VIII. Facts Pertaining to U.S. Tenth Claim for Relief: Determination of
Release of Hazardous Wastes

88.  Contamination resulting from the illegal discharge from the secret pipe into Long
Lake has been found outside of Containment Area No. 3. Half of the samples taken from Long Lake
on June 7, 2000 exhibit the characteristics of a hazardous waste. The sediments in Long Lake for a
distance of about 950 feet downstream of the discharge area contain levels of cadmium above the
regulatory limits. The sediment should be excavated and treated Illinois Ex. “j,” Group Ex. A-10, June
7, 2000 Cahnovsky Insp. Rpt., Narrative at 5.

89. In December 2000, Chemetco began removing hazardous waste from Containment
Area No. 1, portion of the Containment Area No. 2, the inlet ditch and under the rock road.
Wastewater was shipped the St. Louis Metropolitan Sewer District in St. Louis, Missouri. Chemetco
began to treat the waste pursuant to a proposed plan. Ten loads of waste were initially tested.
However, because Chemetco could not meet the RCRA Land Di_s’pos‘éﬂ Restriction treatment
standards, the temporary treatment unit was removed and the remaining waste was shipped off-site
untreated. Between December 2000 and July 2001, Chemetco shipped 5,800 tons of hazardous .
waste soil to Peoria Disposal Company in Peoria, Illinois. Chemetco reported to IEPA that it had
removed all of the soil that is characteristically hazardous for lead and cadmium from Containment Area
Nos. 1, 2, 3, and 4. Illinois Ex. “},” Group Ex. A-11, July 11, 2001 Cahnovsky Insp. Rpt., at 6.

90.  The portion of Long Lake outside of the containment cells has not been cleaned up
by Chemetco. Levels of cadmium exceeding the TCLP limit of 1.0 mg./L have been found directly

outside of Containment Area No. 3. Id.
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91.  Pursuant to the authority delegated to the Regional Administrator of U.S. EPA
Region 5 by the U.S. EPA Administrator, and redelegated by said Regional Administrator, the Chief of
the Enforcement and Compliance Assurance Branch of the Waste, Pesticides and Toxics Division, U.S.
EPA Region 5, determined, on December 13, 1999, that there is or has been a release of hazardous
wastes into the environment from the Chemetco Facility, and that the Facility is subject to corrective
action pursuant to RCRA Section 3008(h), 42 U.S.C. § 6928(h).
U.S. Ex. 9, Kuefler Decl. q 13.

Respectfully submitted,

THOMAS L. SANSONETTI
Assistant Attorney General

Environment and Natural Reso ivision
Dated: Januaryg, 2002 )

P.0 Box 23986
Washington, D.C. 20026-3986
(202) 514-4427/8865 (FAX)

GREGORY L. SUKYS
Environmental Enforcement Section
U.S. Department of Justice

P.O. Box 7611

Washington, D.C. 20044-7611
(202) 514-2068/616-6584 (FAX)

ROBERT J. CLEARY
United States Attorney

Southern District of Illinois

GERALD M. BURKE
Assistant U.S. Attorney
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Southern District of Illinois
9 Executive Drive, Suite 300
Fairview Heights, IL 62208
(618) 628-3700/3720 (FAX)

OF COUNSEL:

THOMAS J. MARTIN
Associate Regional Counsel
U.S. EPA, Region 5

77 West Jackson Blvd.
Chicago, IL 60604

(312) 886-4273

JEFFERY M. TREVINO
Associate Regional Counsel
U.S. EPA, Region 5

77 West Jackson Blvd.
Chicago, IL 60604

(312) 886-6729

CASSANDRA RICE

U.S. EPA

Office of Enforcement and
Compliance Assurance
401 M. Street, S.W.
Washington, D.C. 20460

MARY ANDREWS
U.S. EPA
Office of Enforcement and

Compliance Assurance
401 M Street, S.W.
Washington, D.C. 20460
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CERTIFICATE OF SERVICE

The undersigned counsel for Plaintiff United States of America hereby certifies that on January
, 2002, I caused the foregoing United States’ Statement of Material Facts in Support of its
Motion for Partial Summary Judgment (with exhibits 1 through 9) to be served via federal express on
the following opposing counsel of record, bankruptcy trustee, and debtor attorney:

George M. von Stamwitz, Esq.

John Cowling, Esq.

Armstrong Teasdale

One Metropolitan Square, Suite 2600
St. Louis, Missouri 63102-2740
314-621-5070

314-621-5065 (facsimile)

Patrick M. Flynn, Esq.
Flynn & Guymon

23 Public Square, Suite 440
Belleville, Illinois 62220
618-233-0480
618-233-0601 (facsimile)

Laura K. Grandy, Esgq.
720 W. Main, Suite 100
Belleville, IL 62220
618-234-9800

Teresa A. Generous
10 S. Broadway
St. Louis, MO 63102-1774

ﬂTTo E UNITED STATES
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF ILLINOIS

UNITED STATLS OF AMERICA, )
and PLOPLL; OF THE STATE OF )
ILLINOIS, ex rel JAMES E. RYAN, )

Attorney General of the State of 1llinois, ) s
)
Plaintiffs, )
) |
V. ) Civil No. 00-670-DRH
) (consolidated with 00-677-DRII)
CHEMETCO, INC,, ) CJIRA Track C
) Hon, David R. Herndon
Dcfendant. ) U.S. District Judge
A )

DECLARATION OF WILLIAM K. TONG

1, William K. Tong, declare and state as follows:

The statements madc in this affidavit are based on my personal knowledge.

2. Tam currently cmployed as an Environmental Scientist in the Water Division, United
States Environmental Protection Agency, Region 5 (“U.S. EPA”). I'rom October 21,
1991 to'the p.rcscnt_, 1 was employéd as an Ejlvironmeptal Scientist/Enforcement Officer
in the Water Enforcement & Compliance Assurance Branch, Section 2.

3. 1 lhuvc been employcd at U.S. EPA for the past 10 years. |

4. In Aupust, 1988, 1 received a Master ;:f Science degree in Earth Science fiom
Northeastern illinois University. |

5. While T worked as an Environmental Scientist/Enforcement Officer in thc Water

Enforcement & Compliance Assurance Branch, Water Division, U.S. EPA, my dutics

included various investigatery and enforcement activities concerning violations and s



uUS. EF’F! REG 5 WATER ID:312-886-0168 JAN 28’02 16:33 No.00S P.03

o "‘

suspected violations of Section 402 of the Clean Water Act, 33 U.S.C. § 1342, and other
provisions of the Clean Water Act, including the industrial storm water regulations,

6. Also as parl of my duties as an Enforcement Officer with the Water Enforcement and
Compliance Assurance Brﬁnch, Water Division, U.S. BPA, I conducled inspections
pursuant to Scction 308(a)(B) of the Clean Water Act, 33 U.S.C. § 1318(a)(B), in order to
.determinc compliance with the Clean Water Act, 33 U.8.C. § 1251, el seq. These
inspections includcd the collection of water samples from facility outfalls, pipes, ditchcs,
and othecr water conveyances. [ was duly authorized by U.S. EPA to conduct such
inspections.

7. I have been the case engineer assigned to EPA’s enforcement action with rcgard to the

' Clean Waler Act, Section 402, against the Chemetco facility sincc 1994. My duties and
responsibilities with EPA have included developing, coordinating, and tracking
cnforcement actions undertaken pursuant 1o the Clean Water Act.

8. I have reviewed National Pollutant Discharge Elimination Systcm (“NPDES™) permit,
#II.OOi5747, issucd by the State of Illinois pursuant to the Clean Watcr Act to Chemetco..
The NPDES permit regulates Chemetco’s discharge of storm water out of discharge pipe
Outfall 002. (The NPDLS permit effective from August 26, 1990 through May 1, 1995 js
heroto referred as the “1990 Permit™ and the NPDES permit effective from May 20, 1996
through April 30, 2001 is hereto referred to as the “1996 Permit™). The 1990 Permit
required Chemetco to meet nqmerical effluent limitatibns regulating the discharge of
storm walcr from Qutfall 002. The 1996 Permit did not require compliance with

numerical cffluent limitations but required that the facility monitor for flow. The 1996



- us éPﬂ REG l5 WATER ID:312-886-0168 JAN 28’02 16:34 No.009 P.04

10.

1.

3
Permit also required, amount other things, that Chemetco complete a comprehensive
Storm water Pollution Prevention Plan within 180 days of the issuance ol the permit, as
well as conduct an annual storm water facility inspection report within onc ycar of the
1ssuance of the permit, !

Chemeteo is required by the coﬂditions of its NPDLES permit to submit moniloring data to
the State of llinois on a monthly basis, recorded on Discharge Monitoring Reports
(“DMRs”). Pursuant to ‘40 C.F.R. §§ 122.22(b) and (d), the District is required 1o certify
that the information submitted in the DMRs is true, accurate, and complctc. The DMRs
that Chemicteo are required to submit on a monthly basis allow 11.S. EPA and the State to
determine whether Chemetco has complied with the concentration-based cffluent
limitations and the other conditions and milestones established by the Permit,

The Permit Compliance System (“PCS”) is a computer database trucking system shared
by the State cnvironmental agencies and U.S. EPA. PCS contains NPDES permit,
compliance, and 'cnforcemer'xt data (including effluent and permil violations, compliance
milestd]ies, and Statc/fcderal enforcement actions) for NPDES permit holders. The State
cnvironmental agencies provide periodic data input and day-to-day management of the
PCS databasc, and U.8. EPA has access to the PCS database for the purposc of database
retricvals. A summary report of NPDES permit violations by the Chemetco facility was
generated by Mr, James Colcxﬁan, U.S. EPA Region §, through a PCS database retricval,
attached hercto as Lixhibit A. ‘

I have revicwed copies of all DMRs submitted by Chemetco to the U.S. EPA for the

period of July 1996 lhmugl:] and including April, 1999,
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. D. Chemetco has not conducted the annual inspection of storm water management
practices nor of its SWPPP implementation, as required by the permit.  This
should have been done on May 20, 1997.

E. The SWPPP mude no mention of their plans for a major re-routing of storm water
discharges - this is a gross deficiency. Chemetco had abruptly abandoned their
original plans for constructing a ncw outfall and treatment system. The plan
originally called for replacing the current Outfall 002 with a ncw trcatment plant,
a temporary Outfall 003 and a new Quifa]l 004 to discharge treated watcr, to be
located at the southeast end of the plant. This was the plan described to EPA
during our sitc visit of 9/4/97, and in Chemetco’s CWA 308 response. Because
TEP'A informed Chemetco on 9/17/97 that they would not meet the calculated
boron discharge limit in Long I.ake, Chemetco has now dccided to buy land north
of the facility to construct the treatment plant and Outfall 004, so that they could
discharge treated storm watcr through the Cahokia Channel, which has higher
elTuent limits than Long Lake and allows a small mixing zone. The new "North
Fnd" plan still assumes that Outfall 002 will be abandoned/replaced.

16. 1 prepaved the attached Table of Violations (Exhibit E), tabulating Chemetco’s violations
of conditions of its 1990 Permit (effluent limit vic;lations) and violations of ._its‘ 1996
permit (unauthorized discharge, failure to complete in a timely fashion a Storm watcr
Pollution Prevention Plan and an annual facility inspection report for storm watcr). From
April, 1994 through April, 1996, Chemelco experienced 1,017 violations of its efflucnt
limits. "I'hc zinc oxide spill was counted as 1 day of unauthorized discharge. The late
completion datcs of the Storm water Pollution Prevention Plan generated 47 days of
violations, and the lale completion date of the annual facility inspection for storm water
gencrated 129 days of violations. In total, Chemetco had a total of 1,194 days of
violations of the Clcan Water Act.

17.  Chemetco must comply with the storm water Imanagement provisions of its NPDES

- permit for the duration of the permit. This includes the completion of a technically-sound
Storm Watcr Pollution Prevention Plan (“SWPPP™) subject to Illinois EPA approval, as  *

. well us continual management and routing of storm water 10 prevent the overflow of
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UNITED STATES DISTRICT COURT
' SOUTHERN DISTRICT OF ILLINOIS
UNITED STATES OF AMERICA, )
and PEOPLE OF THE STATE OF )

ILLINOIS, ex rel. JAMES E. RYAN, )

Attorney General of the State of Illinois, )
) )
Plaintiffs, )
)
v. ) Civil No. 00-670-DRH
) (consolidated with 00-677-DRH)
CHEMETCO, INC., ) CJRA Track C
) Hon. David R. Herndon
Defendant. ) U.S. District Judge
)

DECLARATION OF PATRICK F. KUEFLER
I, Patrick F. Kuefler, declare and state as follows:
1. The statements made in this declaration are based on my personal knowledge.

. 2. I am currently employed as an Environmental Scientist/Enforcement Officer in the

' Waste, Pesticides, and Toxics Division, United States Environmental Protection Agency, Region
5 (“U.S. EPA”). ] have been employed with U.S. EPA for the past eleven years, and I was
assigned to the Enforcement & Compliance Assurance Branch, Waste, Pesticides, and Toxics
Division, United States Environmental Protection Agency, Region 5 for four and one-half years.
From Febnuary, 1991 until July, 1997, I was employed as an Environmental Scientist in U.S.
EPA’s Region 9, in San Francisco, California. During employment in Region 9, I served an
extended detail with Arizona Department of Environmental Quality (ADEQ)located in Phoenix,
Arnizona between September, 1993 and July, 1997. During the detail with ADEQ, I served in
several management positions including Supervisor of the Hazardous Waste Compliance Unit,
Manager of the Hazardous Waste Section, and Manager of Underground Storage Tank Section.

Upon completion of the detail with ADEQ, I transferred from U.S. EPA Region 9 to U.S. EPA
Region 5.

3. In 1986, I received a Bachelor of Science degree in Biology from Saint Cloud State
University, Saint Cloud, Minnesota. '

4. While I worked as an Enforcement Officer in the Enforcement & Compliance
As§mance Branch, Waste, Pesticides, and Toxics Division, U.S. EPA, my duties included
various investigatory and enforcement activities concerning violations and suspected violations

of Subtitle C of the Resource Conservation and Recovery Act (RCRA), 42 U.S.C. § 6928(a), and
other provisions of the RCRA. )

. 5. Also as part of my duties as an Enforcement Officer with the Enforcement and
Compliance Assurance Branch, Waste, Pesticides, and Toxics Division, U.S. EPA, I conducted
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‘ inspections pursuant to Section 3007 of RCRA, 33 U.S.C. § 6927, in order fo determine
compliance with the Resource Conservation and Recovery Act (RCRA), 42 U.S.C. § 6901 gt seq.
These inspections included overseeing the collection of waste and media samples from facility
waste generation, treatment, storage, and disposal areas. I was duly authorized by US.EPAto
conduct such inspections.

6. On September 4, 1997, I participated in a site visit at Chemetco’s Hartford, Illinois
facility. During the site visit, I observed the area of the facility described as the zinc oxide
release area containment cells. In unit described as containment cell 1, I observed a debris pile
consisting of excavated zinc oxide shurry, contaminated wood, soil and other debris which had
been disturbed, removed and consolidated to the area by Chemetco or its agents. The
contaminated excavated zinc oxide shurry, contaminated wood, soil and other debris observed
exhibited a characteristic of lead bearing hazardous waste and was not stored according to
hazardous waste requirements by being placed in a tank, container or containment building.

7. On January 12, 1998 and February 16, 1999, I prepared and U.S. EPA issued Requests
for Information pursuant to Section 3007 of RCRA to Chemetco seeking information related to
wastes generated, treated, stored or disposed of at their Hartford, Illinois facility. Based on
portions of Chemetco’s responses 10 those requests, I made regulatory conclusions that Chemetco
is in violation of several significant aspects RCRA as reflected in a Complaint filed in United
States District Court, Southern District of Illinois, on August 25, 2000. Information supplied by
Chemetco in response to the Agency Information Request support complaint counts slag was

’ hazardous waste because it was speculative accumulated under RCRA in that there response
demonstrates that less 75% of the slag recycled during a calendar year. Chemetco caused some
slag to be used in manner constituting disposal by placing it on the land on-site and by selling the
slag for use as roadbed material. Chemetco also actively managed and mixed non hazardous
waste slag with hazardous waste slag causing both portions of Chemetco’s slag pile hazardous
waste under RCRA. Chemetco’s lead bearing hazardous waste slag was not stored according to
hazardous waste requirements by being placed in a tank, container or containment building.
Copies of the Requests for Information and Chemetco’s responses and related attachments are
attached hereto as Exhibit 1.

8. On May 28, 1998, and May 29, 1998, I participated in a sampling inspection
Chemetco’s Hartford, Illinois facility. I was accompanied by John Koehnen, Kevin Higgins,

Doug Updyke, and Antony Mubiru, who at the time of this inspection were sampling contractors
to U.S. EPA. '

9. During the course of the inspection, I observed the areas of the Chemetco facility
where hazardous wastes or hazardous waste constituents were suspected to be generated, stored,
treated, or disposed. Those areas included but are not limited to the hazardous waste storage

bunker, the slag piles and adjacent crop fields, spent refractory brick piles and disposal areas, and
the zinc oxide release areas including portions of Long Lake.

‘ 10. During the course of the inspection, oversaw and observed the U S. EPA contractor
implementation of a sampling plan for the Chemetco site prepared by Techlaw Inc., on behalf of

. U.S. EPA.
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11. During the course of the inspection, the U.S. EPA contractors collected samples from
areas described in the sampling plan. I provided direction to the samplers when field conditions
warranted either modification of the plan or when conditions existed at the sitc that were not
anticipated in the sampling plan. In addition, 1 oversaw the sampling activity to ensure that the
primary objectives of the sampling plan were carried out, that sampling were collected and
maintained properly, and securely delivered to the analytical laboratory.

12. Following the inspection, I reviewed the describing the sampling event and test
results and documenting their observations and activities duriilg the sampling inspection. This
report was based on the field notes TechLaw Inc. personnel had made during the inspection. A
complete copy of the above-mentioned inspection report and related materials is attached hereto
as Exhibit 2. The report finds that Chemetco’s slag exhibits a characteristic of a hazardous
waste, that spent refractory brick and soils where spent refractory brick was stored exhibit a
characteristic of a hazardous waste and that hazardous waste constituents were released to Long
Lake and crop ficld adjacent to the slag pile.

_ 13. Based on analytical test results obtained from the report prepared by TechLaw Inc., .
entitled “Field Sampling and Analyses Report” U.S. EPA determined that releases of hazardous
waste constituents were released to the environment at Chemetco’s Hartford, Illinois facility.
U.S. EPA’s Determination of a Release is attached hereto as Exhibit 3.

14. During the period of alleged violation, Chemerco did not have a permit issued by the
State of Illinois to store hazardous waste in containment cell 1, Long lake, the refractory brick
disposal area, or the slag pile at the Hartford, Illinois facility.

15. Ifcalled to testify as a witness, I am prepared to testify to the accuracy of the
observations contained in the inspection report based on my personal knowledge.

16. All documents and reports referred to in this declaration and/or attached as exhibits
hereto are kept in the normal course of business ar U.S. EPA’s offices in Chicago, I]linois and are
to be considered official agency records.

17. The assertions made in the inspection report and in this declaration are truthful, and
are based on my personal observations during the inspection; photographs taken during the
inspection; statements made by representatives of Chemetco, Inc. immediately prior to, during
and immediately after the inspection; and on my review of documents provided to me by U.S.
EPA contractor TechLaw and Chemetco, as well as sample results, inspection reports and
hazardous waste closure plan materials which Chemetco submitted to the Illinois Environmental
Protection Agency. I would be willing to testify to these assertions undet oath in a cotrt of law.

I declare under penalty of perjury that the foregoing is tue and correct.

Exccutedon: «/28/02 By: %.\
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF ILLINOIS

UNITED STATES OF AMERICA, )
and PEOPLE OF THE STATE OF )
ILLINOIS, ex rel. JAMES E. RYAN, )
Attorney General of the State of Illinois, )
) ,
Plaintiffs, )
)
V. ) Civil No. 00-670-DRH
) (consolidated with 00-677-DRH)
CHEMETCO, INC,, ) CJRA Track C
) Hon. David R. Herndon
Defendant. ) U.S. District Judge
)

DECLARATION OF JOHN MCGUIRE

1, John McGuire , declare and state as follows:
1. The statements made in this affidavit are based on my personal knowledge.

2. I am currently employed as an Environmental Engineer in the Water Division, United
States Environmental Protection Agency, Region 5 (“U.S. EPA”). 1 have been employed with
U.S. EPA for the past 28 years, and I was assigned to Section II of the Water Enforcement and
Compliance Assurance Branch for six and quarter years. From January 1974 to November 1977,
I was employed as an Environmental Engineer in the Technical Support Branch of the
Surveillance and Analyses Division of the U.S. EPA, Region 5. From November 1977 to
October 1995 I was employed Environmental Engineer in the Central District Office of the
Environmental Sciences Division of U.S. EPA, Region 5.

3. In 1973, I received a Bachelor of Science degree in Environmental Engineering from
the University of Illinois at Chicago.

4. While I worked as an Enforcement Officer in the Water Enforcement and Compliance
Assurance Branch, Water Division, U.S. EPA, my duties included various investigatory and
enforcement activities concerning violations and suspected violations of Section 402 of the Clean
Water Act, 33 U.S.C. § 1342, and other provisions of the Clean Water Act. e

5. Also as part of my duties as an Enforcement Officer with the Water Enforcement and
Compliance Assurance Branch, Water Division, U.S. EPA, I conducted inspections pursuant to

.t
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Section 308(a)(B) of the Clean Water Act, 33 U.S.C. § 1318(a)(B), in order to determine
compliance with the Clean Water Act, 33 U.S.C. §1251 et seq. These inspections included the
collection of water samples from facility outfalls, pipes, ditches, and other water conveyances. |
was duly authorized by U.S. EPA to conduct such inspections.

6. On September 22, 1997, I conducted an inspection ghemetco’s Hartford Illinois
facility.

7. During the course of the inspection, [ observed Chemetco’s procedures for controlling
and monitoring storm water run-off from the site.

8. During the course of the inspection I noted that Chemetco was required by the NPDES
Permit (Permit) to prepare an Storm Water Prevention Plan (SWPP) within 180 days of the
effective date of this Permit. The Permit became effective on May 20, 1996, making the SWPP
due by November 16, 1996. Based on my observations on my inspection of the site Chemetco
failed to have an adequate SWPP in place by November 16, 1996.

9. During the course of the inspection I noted that the Permit required that Chemetco
conduct an annual of the storm facility water program inspection at the Hartford facility. The
first inspection was to be conducted by May 20, 1997. Based on my observations on my
inspection of the site this annual inspection had not been conducted as required.

10. During the inspection, I recorded my observations in field notes. All observations
were recorded at the time I made the observations or immediately thereafter, and while the
observations were fresh in my memory.

11. Following the inspection, I prepared an inspection report documenting my
observations and activities during the inspection. This report was based on the field notes I had
made during the inspection, and was prepared in accordance with my duties as an Enforcement
Officer, and in the ordinary course of business. Exhibit 1, attached hereto, is a true, accurate and
complete copy of the above-mentioned inspection report. :

12. T'am the custodian of all documents and reports referred to in this declaration and/or
attached as exhibits hereto. Such documents are kept in the normal course of business at U.S.
EPA’s offices in Chicago, Illinois and are to be considered official agency records.

13. If called to testify as a witness, I am prepared to testify to the accuracy of the
observations contained in the inspection report based on my personal knowledge.

14. The assertions I make in the inspection report and in this declaration are truthful, and ,
are based on my personal observations during the inspection; the field notes I wrote during the
inspection; photographs taken during the inspection; statements made by representatives of
Chemetco, Inc. immediately prior to, during and immediately after the inspection; and on my
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review of the requirements of the NPDES Permit issued by Illinois Environmental Protection
Agency. T would be willing to testify to these assertions under oath in a court of law.

1 declare under penalty of perjury that the foregoing is true and correct.

Executed on: Tz, Zé//, 200z By: %%1% %Aﬁj




U.S. Department of Justice

Environment and Natural Resources Division

Gregory L. Sukys Telephone (202) 514-2068
Environmental Enforcement Section Facsimile (202) 616-6584
P.O. Box 7611

Washington, DC 20044-7611

Andrew J. Doyle Telephone (202) 514-4427
Environmental Defense Section ' Facsimile (202) 514-8865
P.O. Box 23986

Washington, D.C. 20026-3986

January 24, 2002
VIA FACSIMILE AND U.S. MAIL

Laura K. Grandy, Esq.

Mathis, Marifian, Richter & Grandy, Ltd.
720 W. Main Street

Suite 100

Belleville, Ilinois 62220

(618) 234-9800

- Re:  Inre Chemetco, Inc., Debtor, No. 01-34066 (Bankr. S.D. I11.)
United States. et al. v. Chemetco, Inc., No. 00-CV-670-DRH (S.D. Ill.)

Dear Ms. Grandy:

Please accept this letter as a request that you reinstate the United States of America on your
List of Parties Entitled to Notice of Further Bankruptcy Proceedings in In re Chemetco, Inc., Debtor,
No. 01-34066 (Bankr. S.D. I111.).¥

On or about August 25, 2000, the United States Department of Justice, acting on behalf of the
United States Environmental Protection Agency, filed a civil complaint against Chemetco, Inc. in the
United States District Court for the Southern District of Illinois (United States, et al. v. Chemetco. Inc.,
No. 00-CV-670-DRH (S.D. Il1.)). The complaint alleges ten claims and seeks civil penalties and
injunctive relief for alleged violations of various environmental laws. See Complaint (enclosed). That
lawsuit remains unresolved, and, consistent with the district court’s scheduling order and local rules, the
United States is preparing a motion for partial summary judgment. (You should have received the
Notice of Motion we filed last week.). We anticipate serving the motion and supporting documents on
counsel of record on or about January 28, 2002.

We will serve you with our papers at the same time that we serve Chemetco’s counsel of
record. We would be pleased to discuss with you, at your convenience, your views on this matter as
well as your intentions regarding remediation of the environmental contamination at Chemetco’s facility

¥ We note that the Office of the United States Attorney (S.D. I1L.), as holder of Claim No. 1, is already
receiving notice of the proceedings in this bankruptcy. Thus, the granting of this request would result in the
United States receiving additional notices of the proceedings in the bankruptcy.



in Hartford, Illinois.

In the meantime, we would appreciate your adding the following counsel to your list of parties
entitled to notice:

Gregory L. Sukys Andrew J. Doyle

U.S. Department of Justice U.S. Department of Justice
Environmental Enforcement Section Environmental Defense Section
P.O. Box 7611 P.O. Box 23986

Washington, D.C. 20044 Washington, D.C. 20026-3986
Thomas J. Martin Jeffery M. Trevino

Associate Regional Counsel Associate Regional Counsel
U.S. EPA, Region 5 U.S. EPA, Region 5

77 West Jackson Blvd. 77 West Jackson Blvd.
Chicago, IL 60604 Chicago, IL 60604

Should you have any questions, or desire to discuss any aspects of the civil action against
Chemetco, please call either of us at the numbers set forth above.

Sincerely,

Enclosure
cc: (via Facsimile and U.S. Mail)

Teresa A. Generous, Esq.

James Morgan, Esq. (w/o encl.)
Gerald Burke, Esq. (AUSA).(w/o encl.)
Jeffery Trevino, Esq. (w/o encl.)
Thomas Martin, Esq. (w/o encl.)

(via U.S. Mail only)

George M. von Stamwitz, Esq. (w/o encl.)
John F. Cowling, Esq. (w/o encl.)
Patrick M. Flynn, Esq. (w/o encl.)
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TABLE OF VIOLATIONS of 1990 NPDES PERMIT
Chemetco, Inc.

(Storm Water Outfall 002)

Reported Daily Daily Max, Percent Reported 30-day Percent Number of
Max. Violation Limit Exceedance 30-day Avg. Avg. Limit Exceedance Days of

Parameter Date (mg/l) (mg/l) (Daily Max.) Violation (mg/l) {(mg/L) (30-day avg.) Violation
Copper, total 4/30/94 0.619 0.5 24% 30
lron, total 4/30/94 4.35 4.0 9% 1
Nickel, total 4/30/94 1.64 1.0 64% 30
Total Suspended Solids 4/30/94 69 15 360% 30
Total Suspended Solids 4/30/94 69 30 130% 1
Copper, total 5/31/94 0.54 0.5 8% 31
Manganese, total 5/31/94 1.55 1.0 55% 31
Nickel, total 5/31/94 3.42 1.0 242% 31
Total Suspended Solids 5/31/94 27 15 80% 31
Zinc, total 5/31/94 1.83 1.0 83% 31
Manganese, total 9/30/94 9.93 1.0 893% 30
Oil & grease 9/30/94 34.6 15.0 131% 30
Manganese, total 11/30/94 2..07 1.0 100% 30
Nickel, total 11/30/94 3.81 1.0 281% 30
Zinc, total 11/30/94 1.39 1.0 39% 30
Manganese, total 1/31/95 4.25 1.0 325% 31
Nickel, total 1/31/95 7.96 1.0 696% 31
Zinc, total 1/31/95 1.8 1.0 80% 31
Nickel, total 3/31/95 5.35 1.0 435% 31

3/31/95 2.44 1.0 144% 31

Manganese, total

-



TABLE OF VIOLATIONS 0of 1990 NPDES PERMIT
Chemetco, Inc.
(Storm Water Outfall 002)

Reported Daily Daily Max. Percent Reported 30-day Percent Number of
Max. Violation Limit Exceedance 30-day Avg. Avg. Limit Exceedance Days of
Parameter Date (mg/l) (mg/l) {Daily Max.) Violation {(mg/l) (mg/L) (30-day avg.) Violation
Zinc, total 3/31/95 2.14 1.0 114% 31
Zinc, total 3/31/95 2.14 2.0 7% 1
Iron, total 5/31/95 435 2.0 117% 31
Total Suspended Solids 5/31/95 52 15 247% 31
Total Suspended Solids 5/31/95 52 30 73% 1
Zinc, total 5/31/95 1.13 1.0 13% 31
Copper, total 8/31/95 0.51 0.5 2% 31
Manganese, total 8/31/95 6.41 1.0 541% 31
Nickel, total 8/31/95 3.59 1.0 259% 31
Zing, total 8/31/95 1.81 1.0 81% 31
Manganese, total 3/31/96 8.57 1.0 757% 31
Nickel, total 3/31/96 9.46 1.0 846% 31
Zinc, total 3/31/96 2.96 1.0 196% 31
Zing, total 3/31/96 2.96 2.0 48% 1
Copper, total 4/30/96 0.567 0.5 13% 30
Manganese, total 4/30/96 7.51 1.0 651% 30
Nickel, total 4/30/96 10.6 1.0 960% 30
Zinc, total 4/30/96 3.72 1.0 272% 30
Zinc, total 4/30/96 3.72 2.0 86% l
Total Days of Violation = 1017

-7



Chemetco 1996 NPDES Permit Violations

Unpermitted Discharge Date Started Date Stopped Days of

Violation
Zinc oxide spill/discharge (via 10" diameter pipe) 9/18/96 9/18/96 1
Compliance Milestones Past Due Date Due Date Completed Days of

Violation
Completion of Stormwater Pollution Prevention Plan 11/16/96 1/2/97 47
Conduct annual facility inspection report for storm water (to be 5/20/97 9/26/97* 129
submitted to Illinois EPA within 60 days thereafter)

*Facility’s estimated date of compliance

TALLY OF ALL VIOLATIONS (April 1994 - April 1999)

Category Days of Violations
Effluent Violations of 1990 NPDES Permit 1017
Violations of 1996 Permit 177

1194




0CT-22-0i 12:28 From:
T~634 P.02/03 Job=334

U.S. Department of J ustice

Environment and Natural Resources Division

Gregary L. Sukys
Environmental Enforcement Section Telephone (203) 514-2068
P.0, Box 7411 Faesimile (202) 616-6584
Washington, DC 30044.7617

Andrew J. Doyle

Environmental Defense Section Telephong (202) S14-4427
P.0. Box 23986 Facsimile (203) 514-8865

Washingrom, B.C, 20026-3986

Via First C ail & Facsimile

October 22, 2001

Patrick M. Flynn, Esq.

Flynn & Guymon

23 Public Sq., Suite 440
Belleville, Iilinois 62220-1627
(618) 233-0601 ()

Re:  United States v. Chemetco, Inc.; People of State of Illinois v. Chemetco, Inc.,

Civ. No. 00-670-DRH

Dear Mike:

As we discussed on Friday, October 19, the United States is requesting concurrence from
Chemetco to visit its facility on October 30, 2001, during business hours (9 a.m. to 5:30 p.m.). The
purpose of the visit would be to inspect the area of the facility referred to as the “Site™ on pages 9-10 of
the United States’ Pirst Requests for Admissions and Second Set of Interrogatories and Requests for

the Production of Documents served on September 17, 2001 (and the “Contractors’ parking lot” in the
State of Tllinois’ First Request for Admissions) and areas adjacent to it. This in:lpection, which may
. We expect the

include sampling and photography, is to confirm and update information for tri
following persons to be in attendance that day (and I will let you know as soon as possible if this list
changes): myself and Greg Sukys of DOJ; Jeffery Trevino of EPA; David Schulenberg of EPA; Ward

Lenz of the Corps; and Jerry Burning of the United States Department of Agriculture.

I am also requesting that Chemetco make available on October 30 and, if necessary, the
following day all or substantially all of the documents responsive to the United States’ Second Requests
for the Production of Documents served on September 17, 2001,

Thank you for your anticipated courtesy and cooperation. I look forward to hearing from you
as soon as possible.
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Executive Summary:

Slag produced by Chemetco has been analyzed using various methods to determine metal

leachability and whether the slag exhibited the toxicity characteristic of hazardous wastes. Prior

to March 1991, the slag was analyzed using the “EP-Tox”” method. EP toxicity results for the

slag were statistically lower than the characteristic regulatory standards. Chemetco estimates
approximately 90% of the volume of the existing slag pile was generated prior to 1991. Gﬁ) S
e ; B

e

Post March 1991, the toxicity characteristic leaching procedure (TCLP) method has been used to
determine whether wastes exhibit the toxicity characteristic. The TCLP method is used to

j simulate conditions of waste disposal at a municipal solid waste landfill. Analytical TCLP

results for the slag have exceeded the toxicity characteristic regulatory levels for lead and
cadmium. The slag has also been analyzed using the synthetic precipitation leaching procedure %)

(SPLP) method. The SPLP more closely approximates the conditi ich the slag is
stored. SPLP results suggest that metals are not readily leachable\under more realisti
scenarios. Distilled water leaching tests on the slag also indicate that the metals are not readily

leachable from the slag.

Potential impacts of the slag to the surrounding environment have been examined. Potential Vv
impacts due to fugitive emissions, if any, from the slag pile are not anticipated due to the nature
of the slag piles (size of slag pieces, undisturbed pile, and lack of traffic) and the application of a

Ydust suppressant{to the pile. Analytical results from soil, sediment, surface water, and
oundwatersampling events have indicated that the slag has had limited impact on the

environment. Slightly elevated levels of metals are observed in areas that receive direct runoff
from the slag pile. Groundwater and Long Lake surface water do not appear to have been
impacted by the slag pile.

Potential %emedial }ﬂternatives for the slag pile include “reuse/recycle” or “on-site residence” of

the slag. A variety of reuse/recycle alternatives have been proposed for the slag including use of

the slag as a raw material inﬁ@LW@@%Each of these options

would guarantee the slag would never be placed in a municipal soHi € landfill in an

unaltered or untreated condition thereby supporting the use of the SPLP test in making remedial éﬁ/ Q&/l&

decisions. Another unique reuse/recycle alternative is the use of slag as aggregate in asphalt
and/or as road construaq.lon %ocal lined landfill pperate@y waste mmagem;nt bu11t gq_ //f

< —_——
to ‘Subf requirements. T

The “on-site residence” alternative involves using the slag to = long the

erimeter of the northwest and east sections of Chemetco’s property along Route 3 and Poag
Road. Again, under this remedial alternative the SPLP test could be used to evaluate risk the
slag would pose to the environment since the slag would be legally restricted to the Chemetco
site and not allowed to be shipped to a municipal solid waste landfill in an unaltered or untreated
condition. Chemetco’s preference is for use of a “reuse/recycle” alternative.




1.0 Introduction

The purpose of this document is to facilitate the agreement between the parties on remedial
alternatives for the slag present on site. While regulatory issues are discussed, the focus of this
document is to compile existing environmental information and to outline potential remedies.

The Chemetco facility was constructed in 1969-and commenced production of anode copper,
cathode copper, crude lead-tin solder, zinc oxide and slag in 1970. The Chemetco facility is
located directly within an agricultural area within a larger industrial corridor along Route 3. The
facility is bounded on the west by a major, heavily traveled rail and highway routes and on the
south by a limited use secondary road. Chemetco’s operations are conducted on an
approximately 40 acre secured area within the approximately 240-acre site. The acreage is
located in the Southeast Y4, Section 16, Township 4 North, Range 9 West of the Third Principal
Meridian, in Madison County.

2.0  Background on Slag

Chemetco generates an firon-silicate slag \ Historical slag on-site consists of approximately
300,000 cubic yards. Thetooled stagisa hard, dense and inert material produced in the

secondary copper smelting process. As explained below, Chemetco 1nZT9'__8_7’_phanged its method ()rp.;\
of handling the molten slag, thus changing the physical characteristics (primarily size) of the

solidified material.
.- | 5\%/

Prior to 1987, molten slag was produced in and poured from the top blown rotary converters

(TBRC), or furnaces, into a slag pot that was then hauled from the production area to slag

cooling pits on the southern face of the present slag pile. The molten material was poured from ﬁ‘g
the Kress slag hauler into one of the four cooling pits whereupon it slowly cooled and solidified. \

The solidified slag was then broken up as necessary and added to the slag pile. This process

produced what has been called “chunky slag”. Chunky slag varies in size from sand grains to as \‘{

much as four inches across or larger.

Beginning in September 1987, Chemetco initiated a modified process which features rapid

cooling of molten slag by pouring a narrow stream of molten slag into a high pressure, ambient
temperature water spray to produce granulated slag. The granulated slag is run through the ’{
Granulated Slag Screening Plant and shipped out for use as granules on asphalt shingles.

2.1  Generation | @ _

. 2
Prior to March 29, 1991, the slag produced by Chemetco was not a characteristic /
hazardous waste. EP toxicity results for Chemetco slag were!statisticalli less§than the Y
characteristic regulatory standards. Slag produced by ChemefCo prior to March 29, 1991
never had the designation of “RCRA hazardous waste.” Markets for Chemetco slag

include shingle manufacturing, cement production, concrete aggregate, and use as road
base material.



Slag generated after March 29, 1991 has been analyzed using the TCLP method. Lead
and cadmium levels in the slag exceed the TC regulatory levels. Thus if the slag

hazardous waste. If the slag is&gcycled, At does not meet the definition of hazardous
waste. The parties disagree regarding what acts constitute disposal in this context.

Given the usage and placement history of the slag at the Site, it is estimated that greater

than 90% of the slag in the pile is pre-March 1991 slag.

2.2. Composition

‘ @6\‘5\‘

In the past several years the historical slag has been subjected to leach testing using three
(3) different tests; TCLP, SPLP, and distilled water. This section will summarize the data

from the tests.

SPLP and TCLP

USEPA was on-site in May of 1998 to collect samples of various materials and wastes at
Chemetco. The facility split samples for a few of the materials. The split samples of slag
- taken during the May 1998 USEPA sampling event were analyzed by Chemetco utilizing
the SPLP method. The analytical results supplied by USEPA for the TCLP- analysis and

the corresponding SPLP analytical results are included below in Table 2-1.

Comparison of TCLP/SPLP Results of Slag

Table 2-1

Sample No. PbTCLP||  PbSPLP

(mg/L) (mg/L)
SL-001 18.4 0.894
SL-002 16.6 1.04
SL-003 11.8 0.550
SL-004 15.4 228
SL-005 20.5 1.59
SL-006 39.2 1.39
SL-007 56.6 1.62

Z



SL-008 14.6 1.51
SL-009 79.9 2.07
SL-010 277 1.18
SL-011 54.4 1.61
SL-012 17.2 0.556
SL-013 43.9 1.88
SL-014 50.6 1.45
SL-015 56.0 1.19
SL-016 21.0 0.440
SL-017 38.2 1.25
SL-018 67.7 3.01
SL-019 37.8 0.869
SL-020 17.0 0.751

(It should be noted that a majority of the 20 samples were of the finer fraction
of the slag residing in the pile in the northeast corner of the facility. Chemetco

contends the samples are not representative of the slag pile as a whole.)

The orders of magnitude of difference between TCLP and SPLP analytical data led
Chemetco to perform additional testing on slag as described below.

Statistical comparisons of lead determination using TCLP and SPLP, in combination with
the chemical assay techniques identified as Method 200.8 and Method 6010, analyses
were conducted. Those comparisons are supported by the use of an appropriately
statistically designed sampling plan.

The statistical design required the collection of three slag samples from a road surface.
The object of the investigation was to determine the effect of slag sample leaching and
assay procedures on the resulting concentration of leachable lead. Therefore, these




. samples were taken from convenient road surface locations. Reasonable care was
exercised to obtain samples of the slag used in road construction and avoid other road
| _ construction material.

The collected sample containing “large” pieces of slag were comminuted with a hammer
to reduce any “chunks” to a size amendable to hand mixing. The comminuted sample
material was then'mixed as well as possible by hand and four roughly equal size aliquots
extracted. Each aliquot weighed at least 100 grams to permit application of the
appropriate leach extraction procedure.

Each aliquot was assigned a combination of leaching and lead assay procedure as
indicated in the following table (Table 2-2). The assignment of each aliquot to procedure
combination was performed at random. The resulting statistical design is referred to as
“two factor factorial in randomized complete blocks:” The “blocks” are the three
physical samples collected from the road. '

. | Table 2-2

Sample Aliquot Procedure Assignment

Combination
Leach Procedure Assay Procedure
A ‘Method 1311 Method 6010
| B Method 1311 Method 200.8
‘ | C Method 1312 Method 6010
| D Method 1312 Method 200.8

Although it was not a part of the initial design, the laboratory performed replicate assays

for six of the submitted samples. All replicates were for assay Method 200.8, with three

being associated with each leaching technique. This provided an unanticipated estimate

of the variation associated with the assay method. Comparing this estimate to the

“experimental error” from the resulting Analysis of Variance (ANOVA) revealed that the

experimental error was not significantly different from the variation associated with the
. assay technique. Analytical data is included in Table 2-3

10

\"\5




. Table 2-3
Analytical Data From Slag Road

Sample ID
TCLP Pb TCLP Pb SPLP Pb SPLP Pb
200.8 6010B 200.8 6010B
01-1108991 19.4 19.5
04-1108991 0.311
07-1108991 1.20 1.10

10-1108991 21.6

02-1108992 5.04 4.60
. 05-1108992 1 0.961 0.890
08-1108992 0.822

11-1108992 5.02

03-1108993 13.6

06-1108993 0.573
09-1108993 0.593 0.570
12-1108993 19.2 20.3

lsample tocation 1
2Sample location 2
3Sample location 3

Statistical analysis of the data using ANOVA of the resulting data indicated that only the
different leaching procedures produced statistically significant differences in lead
concentration. This statistical significance is illustrated in the Figure 2-1. Note that a

11



logarithmic scale is employed on the vertical axis of this figure. Thus, the differences
between using the TCLP and SPLP procedures are order of magnitude differences in
leachate lead concentration. The variation due to other sources is illustrated in this figure
as Hi-Lo plots about the sample-leach procedure mean.

Figure 2-1
Statistical Significance of leach Method

Effect Of Sample Leaching Method
On Leachate Lead Concentration
Farm Road Slag Samples
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Because leaching Fluid 1 was used for each of the leaching techniques, the pH of the
fluids used is fairly constant (TCLP, 4.9 and SPLP, 4.2). Logically, one is lead to

__attribute the differen ype of aci or leaching, the grganic acid ysed for

TCLP yersus thg Znorganic acid used for SPLP. Chemetco intends to propose remedial
alternatives for the slag that eliminates the prospect that the slag would ever be placed in
an untreated or unaltered condition where it would commingle with municipal waste.
Thus, the SPLP procedure becomes available to the Parties in making remedial decisions.

Distilled Water
Slag has been shown to produce a buffering effect in some cases such and during an
evaluation of the slag for construction projects in the late 1980’s, long term testing was

.conducted on eleven samples, each sample lasting 28 to 30 days during which distilled

water was circulated continuously through 55-gallon polyethylene drums of slag material.

In order to obtain samples for testing Chemetco excavated representative material from
slag storage pile and placed the samples in new 55-gallon drums. Each drum and its
contents had an average total weight of approximately 850 pounds.

Each drum was then transported to the sample preparation area. The contents of each
drum were screened for separation into the following five size fractions: greater than 3,
less than 3” but greater than 1 12”; less than 1 %" but greater than %”; less than % but
greater than 3/8”; and less than 3/8”. Afier separation into size fractions through
screening, each resulting size fraction was weighed, and this weight was recorded.

From the contents of each drum a 100 pound representative sample was prepared by
blending material from each of the size fractions in the same proportion as existed in the
full drum sample. Each resulting 100-pound sample was placed in a large polyethylene
bag, sealed and transported to the laboratory.

At the laboratory, three samples were initially selected for testing. Each sample was
emptied into a clean 55-gallon polyethylene drum. Forty-five gallons of distilled water
was added to each drum, and the drum was covered with a polyethylene drum cover.
Distilled water was circulated continuously through he drums at an average rate of 2-1/2
gallons per minute. At 7-day intervals a sample of the liquid was drawn for analysis for
lead and cadmium. The total testing period for each sample lasted 28 days. The results
of the test are shown in Attachment 1.

After the first three samples were tested, the procedure was modified. In the modified
procedure, liquid samples were taken each hour of the first 10 hours and then once each
day for the next nine days. Further liquid samples were taken 10 and 20 days later.
Testing of additional samples conducted following modification of the sampling
procedure. In addition to analyzing liquid samples for lead and cadmium, the modified
procedure included recording pH and temperature levels. The results of the later testing
are also shown in Attachment 1. The distilled water leaching tests continued for a total
of 58 days- 28 for the first phase and 30 for the second.




3.0

The range of pH during the distilled water-leaching test demonstrates the buffering ef....
of the slag against acidic conditions and against the leaching of lead and cadmium. The
pH for all samples ranged from a low of 6.01 to a high of 10.6 and in only one sample
failed to record an upper pH value of less than 7. In most samples the upper pH values
were in the 8.9 to 10.6 range. Based on results shown in Attachment 1, it is evident that
this buffering capacity contributes to the very low leaching levels for lead and cadmium.

Average concentrations for all samples were 0.691 ppm for lead and 0.043 ppm
cadmium.

Environmental Data

This section will evaluate existing data from environmental media potentially impacted by the
slag. This section will not summarize all data, as the groundwater data eollected to date is
voluminous but will reference where most data is found.

3.1 Soil/Surface Water

The USEPA obtained soil, surface water, and sediment samples in May 1998 to the east
and directly adjacent to the slag and the northeast of the slag. They refer to this area as
the “East Runoff Area Soil”. Analytical results of the samples located adjacent to the
slag and east are contained in the following table. Locations of the samples are in
Attachment 2. Since samples were split between Chemetco and USEPA, the table below .
includes both sets of analytical results. Chemetco analytical results are followed by
USEPA analytical results. The prefix SS refers to soil samples, SD refers to sediment
samples and SW refers to surface water samples.

Table 3-1
East Runoff Area Soil/Sediment/Surface Water
Total Metal Concentration
Chemetco/USEPA results

(mg/kg)
RCRA SS-009 S$S-010 SS-011 SD-008 | SW-008 (mg/L)
Metal (mg/kg)
Arsenic 12.3/21.1 8.31/24.1 5.66/13.7 | 5.63/12.6 U | 0.235/0.100 U
Barium 257/265 283/549 256/282 253/313 1.00/0.494
Cadmium | 14.4/18.80 | 9.02/16.00 1.60/4.96 2.16/8.69 0.036/0.0197
Chromium | 21.1/14.40 26.0/25.7 23.1/14.8 44.7/23 .8 0.140/0.0828
Lead 880/1120 872/2380 388/359 1532/1490 11.3/4.350
Mercury | 0.12/0.127J | 0.081/0.191J | 0.051/0.075J | 0.059/0.08 J | .0062/0.00365 J
Selenium | 0.56/11.7U | 1.11/15.40 0.19/9.6 U | 0.60/12.6U | <0.5/0.294
Silver 0.62/1.11 0.52/0.70 0.62/0.5U | 0.50/0.087 | 0.026/0.005U

14
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SS = soil sample,

SD = sediment samples

SW = surface water sample

Table 3-2
East Runoff Area Soil
TCLP Concentration
Chemetco/USEPA Results
(mg/L)
RCRA Metal SS-009 SS-010 SS-011
Cadmium ---/0.19 ----/0.12 ---/N/A
Lead 1.21/1.41 0.69/1.10 0.43/N/A

As stated in the USEPA sampling report, SS-009 and SS-010 were taken near

SD-008/SW-008, which contained visible surface runoff form the slag pile. SD samples
were sediment samples and SW samples were surface water samples. Fines were present

on the surface immediately adjacent to the pile to the east.

Soil samples taken outside the northeast corner of the slag pile (see Attachment 2)
resulted in the following analytical results:

Table 3-3 Table 3-4
East Runoff Area Soil East Runoff Area Soil
Total Metal Concentration TCLP Metal Concentration
Chemetco/USEPA results Chemetco
(mg/kg) (mg/L)
RCRA SS-012 SS-013 RCRA SS-012 | SS-013
Metal Metal
Arsenic 4.67/14.1 3.57/10.8 U Lead 0.13 <0.1
Barium 261/250 251/244
Cadmium 0.54/2.95 <0.04/2.12
Chromium 19.9/12.8 19.6/11.1
Lead 167/179 121/124
Mercury | 0.040/0.048 J | 0.034/0.037 ]
Selenium 0.44/9.8 0.23/10.8
Silver 0.50/0.5U 0.44/0.5U

Higher levels in Samples SS-009, SS-010, SS-011, SD-008, and SW-008 as compared to

samples SS-012 and SS013 can most likely be contributed to the presence/incorporation

of slag fines into the sample and the very close proximity of the sample location to the
slag pile.
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Chemetco sampled both the north canal inside the plant and runoff located to the north of
the slag pile in the field in 1998. The north canal at that time only received runoff from
the slag pile and any local surface runoff. Results of this sampling are included in Table
3-5.

Table 3-5
Runoff Into North Canal and North Field
Total Metal Concentration

(mg/L)
RCRA NC52098 NSP52098
Metal (north canal) | (north field)
Arsenic Not analyzed | Not analyzed
Barium 0.04 0.05
Cadmium <0.005 <0.005
Chromium 0.1 0.1
Lead 0.31 0.10
Mercury Not analyzed | Not analyzed
Selenium | Not analyzed | Not analyzed
Silver 0.01 <0.01
Manganese 0.00 0.32
Nickel 0.37 0.16
Copper 0.78 0.53
Iron 1.14 0.84
Zinc 0.38 0.27

Based on previous on-site investigations, the site is underlain primarily by competent
clays and silty clays with intermittent sand lenses. Several exploratory exercises have
been conducted on the soils located around the outside of the fence surrounding the slag
pile to determine the geotechnical, hydrologic and lithologic characteristics of the
subsurface. As part of improvements to the storm water collection system, a retention
basin was contemplated for residence in the northeastern corner of the property south of
Poag Road and north of the fenced facility. Five borings were advanced with no
groundwater being encountered at the time of drilling. The borings were terminated at a
depth of 20 feet. Primarily, clay to silty clay was encountered in the borings. Some fine
sand was encountered past 13 feet below ground surface (bgs).

An additional characterization project was performed in the present location of the storm
water retention basin south east of the fence, south of Chemetco Lane. Three borings
were advanced to a depth of approximately 20 feet yielding, again, clays and silty clays.
Some sand was encountered past 10 feet bgs, otherwise clays to silty clays were
encountered. Water was noted in these borings. The area is just to the east of two
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shallow sand lenses, one of which has been remediated since 1983 via the Subsurface
Interceptor Drainage (SID) system.

A Phase I Groundwater Investigation was performed in the area referred to as the Zinc
Oxide Release Area. It is located in the southwest corner of the facility south of
Chemetco Lane and east of the truck lot. Laboratory results indicate the clays and silty
clays encountered were relatively impervious and exhibited hydraulic conductivities on

the order of 1 x 10-7 to 1 x 10-8 cr/s. This aquitard typically ranges between 10 and 60
feet in thickness beneath the Chemetco facility and surrounding areas.

It appears that samples collected by USEPA in 1998 adjacent to eastern side of the slag
pile were affected by the localized impact of runoff from the slag pile. Due to the weight
of the slag, even the finer particles are not able to travel far from the pile but can be
observed adjacent to the fence line. Since the date of the sampling, a surface water
collection ditching and piping have been installed along the north and eastern portion of
the slag pile to collect this runoff. Additional ditching was installed prior to that just
southeast of the slag across Chemetco Lane. All of this collection piping is directed to a
1,000,000-gallon retention basin in the southeast portion of the facility.

32 Groundwater

General

The hydrogeology beneath Chemetco is very complex; consisting of several perched sand
lenses, a multi-layer regional aquifer and topographic features that produce temporal
variations in the flow regime.

Chemetco is located in the floodplain of the Mississippi River in an area referred to as the
American Bottoms. The stratigraphy beneath the site consists primarily of two units; an
upper clay and silt “aquitard” and the regional aquifer composed of sand and gravel. The
aquitard consists of Jow permeability silts and clays interbedded with discontinuous sand
and silt lenses that contain perched “shallow” water above the regional aquifer. The
regional aquifer consists of two zones referred to as the upper and lower regional
aquifers. The upper zone consists primarily of fine sand with some gravel and silt. The
lower zone is comprised mainly of coarse sand and gravel. Stratigraphic sections
developed from soil boring data collected at the site are provided inAppendix 3-1 of the
Modification to Section 3 of the 1998 Closure/Post Closure Plan that was submitted to
the Illinois EPA in March of 2000. A more detailed description of the regional geology
and hydrogeology of the site can be found in Chemetco's Hydrogeologic Summary
prepared by ENSR, January 1991.

Chemetco currently monitors three hydrogeologic zones: the perched “shallow” aquifer,
the upper regional aquifer and the lower regional aquifer. The perched and regional
aquifers beneath the facility meet the definition of a Class I aquifer under 35 Illinois
Administrative Code, Part 620.
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Static groundwater measurements indicate that groundwater elevations within the
perched “shallow” aquifer are at significantly higher elevations than the water elevations
in the regional aquifer. Profiles of the potentiometric surfaces within the perched and
regional aquifers are provided in Attachment 3. The groundwater elevation data
presented in this profile represents the typical range of water surface differences between
the perched “shallow” aquifer and the regional aquifer. The relative position of the
potentiometric surfaces, and the stratigraphic location of the sand lense demonstrate that
it is in fact “perched” above the regional aquifer. This indicates that the two units are
hydraulically separate, and for that reason are considered as separate hydrogeologic
zones for monitoring purposes.

Numerous hydraulic conductivity tests have been conducted on the different strata and
are included in the table below: The testing in Table 3-6supports the above hydrological
description of the units identified

Table 3-6
Hydraulic Conductivity Summary

Date/Location Field/lab Result (cm/sec) Zone
5 wells Slug sestvideld 2 23¢10-2 Perched
3 wells Slug tests-field Ave. 4.6X10-5 Aquitard
3 wells 3.0x4aP8, 1.5X1017, and Aquitard

8.0X1¢2 -

11 wells Shug goctorileld 1.2X10-2 | Regional
Aquifer

1989-East Pump test g 4x1G-2 Lower
Water Supply Regional
Well Aquifer

1990-Pumping Pump test | 4x1(-2 Upper
Well B Regional
Aquifer

1990-West Pump test 1 2x10-1 Lower
Water Supply Regional
Well Aquifer

Groundwater sampling began at Chemetco in the 1980's, and has been sampled
consistently on a quarterly basis since 1992. The slag pile has been present for some time
in it’s current location, at least 20 years or more. Results of an extensive groundwater -
evaluation demonstrate that there has been no impact to the groundwater that can be
attributed to the slag pile. A modification to Section 3 of the 1998 Closure/Post Closure
Plan was submitted to the Illinois EPA in March of 2000. Information in this section has
been taken from the modification and the latest semi-annual groundwater assessment
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report dated July 2001.

The data in this report is not in any way complete as Chemetco has been monitoring
groundwater consistently for almost ten years. Additional sampling data is discussed in
the Section 3 Modification dated March 2000. Additional data was also included in the
Revised Groundwater Monitoring Program dated October 1997 and submitted to the
Illinois EPA. This report is focusing on the most recent evaluation with relation to the
upgradient wells installed in 1997. Over thirty-one quarters of groundwater monitoring
data has been collected consistently between 1992 and 1999. In addition, monitoring was
conducted prior to 1992. The Current monitoring system is identified in Table 3-7 and
well locations are indicated in Figure 3-1.

A Phase I Groundwater Investigation was performed in the area referred to as the Zinc
Oxide Release Area. It is located in the southwest corner of the facility south of
Chemetco Lane and east of the truck lot. The investigation consisted of advancing six
borings to a depth of 24 feet to evaluate if the “aquitard” contained discontinuous sand
and silt lenses that hold perched “shallow” groundwater above the regional aquifer. No
discontinuous sand and silt lenses were encountered in any of the six borings advanced to
a depth of 24 feet. Groundwater was not encountered in any of the six borings advanced.
Two samples were collected for ex-situ hydraulic conductivity using ASTM method
D698/D5084(4) from borings B-61 and B-62 at a depth of 12 to 16 feet below ground
surface. Laboratory results indicate the clays and silty clays are relatively impervious

and exhibit hydraulic conductivities on the order of 1 x 107 to 1 x 10-8 cm/s. Beneath
the zinc oxide spill area the aquitard is on the order of 50 to 60 feet in thickness as
evidenced by the boring logs from former monitoring wells MW-11 and MW-20
previously advanced in the area of the zinc oxide spill. The cross sections prepared from
the results of the Phase I Groundwater Investigation are consistent with the geologic
profile of the area previously prepared by ENSR in 1989 through 1991.




Table 3-7 Groundwater Monitoring Wells
Chemetco, Inc.
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AQUIFER WELLS USED WELLS USED
ZONE FOR FOR
MONITORED GROUNDWATER | GROUNDWATE
SAMPLING RR
ELEVATION
Western Sand (PA) 31A 31A
Perched
“Shallow”
Aquifer
(PA)
Western Sand (PA) - 54 54
Western Sand (PA) 25
Eastern Sand 19R 19R
Eastern Sand 29 29
Eastern Sand 41 41
Transition Zone 12
(PA) South of SID 16 16
(PA) South of SID 27 27




(PA) South of SID 28 28
Downgradient 56 56
26
Upper Regional
Aquifer
33
32R
37R 37R
38R 38R
44R 44R
47R 47R
43 48
49
50 50
Background 51 51
55 55 .
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Lower Regional
Aquifer

36R 36R
39R 39R
43 43
46
Background 52 52
53 53
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Shallow Perched Aquifer

A linear regression trend analysis was conducted on the shallow groundwater monitoring
data gathered and supplied to the Agency in the 2000 modification. Results of linear
regression trend analysis for wells in the vicinity of the perched “shallow” aquifer show
an impact to groundwater quality within the perched “shallow aquifer”. A summary of
the trend analysis is in included in Table 3-8 .Due to its character, contaminants, and the
subsurface configuration, the contamination encountered in the shallow aquifer is clearly
from the former acid wash impoundment, not the slag. Additional investigation was
proposed in the 2000 modification.
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Regional Aquifer

Establishment of background concentrations for arsenic, cadmium, chromium, copper, lead, tin,
nickel, zinc, specific conductance, pH, TOC and TOX in the upper and lower regional aquifers
was completed in 1998. The former background wells had been questionable and replaced in
1997. Statistical analysis was conducted using groundwater analytical data obtained from wells
screened in the regional aquifer during sampling events occurring between July 1997 and October
1999. Statistically significant exceedances of background values for specific conductance were
detected in various monitoring wells within the upper and lower regional aquifer. In addition,
statistically significant exceedances of background values for total organic carbon (TOC) were
found to exist in the vicinity of monitoring well MW-55, in the upper regional aquifer and
statistically significant exceedances of background values for total organic halogens (TOX) were
found to exist in the vicinity of monitoring well MW-39R, in the lower regional aquifer. No other
monitoring wells exhibited statistically significant exceeedences of these two parameters.
Summary tables are included as Table 3-9. Additional investigation was proposed in the 2000
modification
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4.2.2. Capped Foundation

The preliminary conceptual design and earthwork calculations for the berm described
above, could also be applied to on-site residence of the slag

The slag would be utilized to fill areas to the north and east of the present fenced portion
of the facility. The slag would be used to bring the elevation of the surrounding field to
meet the elevation of the fenced facility. The slag would then be either sealed with
concrete or a clay cap similar to that designed for the berm. Those portions of the slag
that were sealed with concrete cap would be utilized for possible expansion of the plant
or activities related to the plant. An inspection program with a corrective action element
would be utilized to insure that the concrete is adequately maintained.

Although the slag foundation would not utilize additional liner material, the clay in the
area that is already quite substantial would be further compacted by the weight of the
slag. This compaction would resemble the compaction for a clay liner. Such compaction
will only further enhance the protection of groundwater beneath the site. If sand stringers
were encountered in the field they would be replaced by clay (similar to landfill
construction practices).

Conclusion

Chemetco generates an iron-silicate slag. Historical slag on-site consists of
approximately 300,000 cubic yards. Although its residence time on-site has been
over 20 years, its impact to the environment appears to be localized to the surficial
soils adjacent to the pile to the east. The impact appears to be due to storm water
run-off and a storm water run-off collection ditch has been installed surrounding
the slag pile to north and east.

As the slag sits, it is not exposed to the leaching of acetic acid present in a worst-case
scenario involving a putrescible waste landfill that the TCLP tests attempts to mimic.
The SPLP tests simulates acid rain and results in a more realistic picture of the leaching
potential of the slag as it presently sits in the environment.

The U.S. Congress, in the 1998 Transportation Equity Act for the 21st Century,
established the Recycled Materials Resource Center (RMRC) at the University of
New Hampshire (UNH). Although a good deal of U.S. research appears to be on the
reuse of GGBF slags and fly ash, a great deal of research is being done
internationally on alternative and beneficial reuses of recovered materials, wastes
and byproducts for use in construction materials. In addition, alternative leaching
models/tests have been and are being researched internationally.

Chemetco would like to work with the Agencies and proceed with additional testing on
products utilizing the copper slag such as cement, concrete and asphalt. The beneficial
reuse of Chemetco’s copper slag is possible, realistic and should be encouraged.
Chemetco believes that the copper slag can be recycled in useable products that can be
safely utilized in the environment resulting in no risk to human health or the
environment.
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earthwork calculations for a slag berm that could potentially be constructed around the
perimeter of the northwest and east sections of Chemetco’s property along Route 3 and
Poag Road. The conceptual design consists of a berm in cross-section 25 feet high, top
of berm width of approximately 8 to 10 feet, berm slope of 2 horizontal to 1 vertical, and
a clay cap thickness of greater than 1 foot. This berm could utilize up to 250,000 cubic
yards. The berm alignment would range between approximately 4,000 and 4,500 linear
feet.

Although the berm would not be lined, the clay in the area that is already quite
substantial would be further compacted by the weight of the slag. This compaction
would resemble the compaction for a clay liner. Such compaction will only further
enhance the protection of groundwater beneath the site. A cross-section of the berm is
included in Figure 4-1 and the location is indicated on Figure 4-2.



or roads in a local landfill.

Aggregate in Asphalt

The chunky slag without screening or crushing is classed as a coarse aggregate by IDOT.
The size and gradation of material in the slag pile was reviewed by IDOT and found to be
acceptable for construction purposes (see September 26, 1986 letter from Thomas
McCarthy, IDOT District 8 Materials Engineer, Attachment 6) based on those criteria.
IDOT’s definition of coarse aggregate also includes slag from the combustion of coal in
wet bottom boilers, as well as air-cooled blast furnace slag. Air-cooled blast furnace slag
is defined as consisting essentially of silicates and alumino-silicates. While not identical
in composition, the chunky slag does share some characteristics with the blast furnace
slag (viz., high (30-35%) silicate content, iron content, and slow, air-cooled method of
solidification. '

If the chunky slag was screened, or crushed sufficiently and screened, it could likely be
classified a fine aggregate by IDOT (see February 9, 1988 letter from IDOT, Attachment
6). As a fine aggregate, the slag would be useful not only as fill but also as feed material
for either asphaltic or concrete mix products.

IDOT completed freeze-thaw testing on the slag, and found it acceptable up to a size
rating of one-inch for use in concrete paving (see May 24, 1988 letter from IDOT,
Attachment 6). Both wet bottom boiler slag and air-cooled blast furnace slag are also
acceptable and have been used in these applications, provided size and grade
specifications are met.

Although sizing requirements prohibit the use of very large portions of slag, with proper
crushing and screening this usage represents a significant potential marketplace. An
added benefit to such usage is the binding of slag in a concrete like matrix, minimizing
potential leaching of metals content, particle distribution via air or direct contact.

According to the USDOT’s “Guidelines for Waste and Byproduct Materials in Pavement
Construction”, copper slag has been used for years as granular base in mining roads,
demonstrating satisfactory performance under severe traffic and operating conditions. In
Michigan, reverberatory copper slag is considered to be a conventional aggregate and is
covered by state specifications for granular base. Nickel slags are utilized in Ontario,
Canada, and phosphorous slag is used in Montana. Copper slags result in good granular
bases due to their high stability and good drainage as well as good resistance to
freeze-thaw exposure and mechanical degradation. Non ferrous slags have also been
reportedly utilized in land reclamations in Japan as fill and as granular base for floor
slabs in buildings in the UK.

Landfill

A local landfill has also expressed interest in use of slag between the 1” to 3” size.
Waste Management has stated that they would like to utilize the material for road
construction on interior roads inside of a lined facility. The letter is included in
Attachment 7 ‘

4.2. Alternative 2 — On-Site Residence

42.1. Capped Perimeter Berm

Chemetco has hired Geotechnology, Inc. to work on a preliminary conceptual design and

14
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o  Unit weights and voids
e Absorption and surface moisture

Copper slag displays many physical properties that lend themselves for use as a concrete
aggregate. The unit weight of copper slag is normally higher than conventional
aggregate. As a general rule, the specific gravity will vary with iron content, from a low
of 2.8 to as high as 3.8. The adsorption of the material is typically very low (0.13 %).
Granulated copper slag is more porous and therefore has lower specific gravity and
higher absorption than air-cooled copper slag. The granulated copper slag is made up of
regularly shaped, angular particles. As for the mechanical properties that encourage the
use of copper slags as an aggregate include excellent soundness characteristics, abrasion
resistance and good stability (high friction angle due to sharp, angular shape).7

In the letter dated July 15, 1988, from the Illinois EPA to Chemetco affirming that the
slag was not a RCRA hazardous waste, the Illinois EPA stated that they reviewed a
document entitled “Justification for the Use of Secondary Copper Smelting Slag in
Construction Projects” submitted by ERT under a cover letter dated June 2, 1988. In the
letter to Chemetco, the IEPA stated, “...incorporation of the slag into a solid matrix-like
concrete should result in minimal leaching of lead and cadmium and is, therefore, the
Agency’s preferred off-site use of slag.” (Attachment 5)

Concrete performance utilizing slag

Chemetco owns a subsidiary that makes concrete. Based on the aforementioned letter,
Chemetco utilized slag in concrete panels. Testing at an outside lab was performed on
the resulting concrete for compressive strength, etc. Testing of the concrete utilizing
copper slag as an aggregate confirmed the conclusions in many of the studies in the
literature. The compressive strength of the concrete was improved. Additional testing
typical for concrete was performed to insure that the concrete produced met industry
standards. The test results indicate that the use of slag as an aggregate was successful.
Since the concrete plant has been inactive for a number of years, records have been
difficult to locate. Those involved in the project do recall having samples sent out for
leachability testing but results of those tests have not been found to date. Since a
number of the concrete panels are still located at the concrete plant, Chemetco would
propose to obtain core samples from some of the panels to run leachability tests. This
data would indicate the performance of the aged concrete. Chemetco would also
propose a pilot study consisting of a series of batches utilizing the slag with testing of the
product for leachability using SPLP and TCLP along with standard industry testing.

4.1.3. Shingles

Currently generated slag is granulated by the application of an ambient, high-pressure
stream of water to slag in its molten state. The slag is then run through the permitted
Granulated Slag Screening Plant. This plant produces three sizes of slag: oversize,
product, and fines. The oversize slag is run back through the plant and the fines are
recycled on-site. The slag that falls within the product size specifications are then loaded
into railcars and sent to a roof shingle manufacturer.

The slag is utilized as granules on the asphalt shingles. Manufacturers like the copper
slag due to its weight and durability, which in turn aid the completed shingle in its life,
and durability.

414. Other Uses

Several additional uses are contemplated such as its use as aggregate for paving material
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slag, which have cementitious or pozzolanic properties, should be used as partial or full
replacement for Portland cement. Such use of slags exhibit higher strengths, denser
structures and better durability compared to Portland cement.5

The use of GGBF slag and fly ash in cement and concrete are encouraged by USEPA
pursuant to the Comprehensive Procurement Guideline program. This program was
developed to promote the use of materials recovered from solid waste. USDOT also has
studied the use of GGBF slags and has determined the benefits were as follows:
e Improves workability and decreases water demand;
o  Setting times of increase as the slag content increases which can be beneficial in
some situations such as large pours and hot weather;
e Rate and quantity of bleeding in concrete containing slag or slag cements is
usually less than concrete containing no slag;
e Long-term compressive strength is increased;
e  Decreases porosity; and,
¢ Relative durability factors greater than 91% in freeze-thaw tests.

The slag was being evaluated for use in construction projects for the Illinois Department
of Transportation (IDOT). The Bureau of Materials and Physical Research placed a
moratorium on any possible use of copper slag in part based on IEPA’s suggested caution
of potential hazardous leachates. IEPA did indicate that the slag might be used in
portland cement concrete.

The potential for use of the slag as a feedstock to cement plants is apparent but has not
been aggressively pursued due to the status of the pile with the regulatory agencies. As
discussed above, copper slags or iron-silicate slags, have been shown to provide tangible
added benefits to cement production. In addition, the process would stabilize any lead in
the slag. Chemetco has discussed and met with representatives in the cement industry
regarding the use of the slag as a feedstock. The cement industry is allowed to accept
materials with lead and monitor their emissions {o insure they meet permit
requirements/regulatory standards. Although they may have concerns with lead, they can
and do accept materials with lead. Chemetco’s slag would be able to be substituted for
current feedstock dependent on the price, amount available, etc. If the Agencies view
this proposed beneficial reuse as warranting merit, Chemetco would like to pursue a pilot
study in conjunction with a cement company that utilizes the historical slag.

4.1.2. Concrete

General Background

The essential ingredients in concrete are aggregate, cement and water. According to the
Portland Cement Association, “...aggregates need to be clean, hard strong particles free
of absorbed chemicals or coatings of clay and other fine materials that could cause the
deterioration of concrete in order to create a good concrete mix.” Aggregates, which
account for 60 to 75 percent of the total volume of concrete, are divided into two
categories. Particles passing through a 3/8-inch (9.5mm) sieve are categorized as fine
aggregates whereas coarse aggregates are any particles greater than0.19-inch (4.75mm).
They can range from 3/8 to 1.5 inches in diameter. The following characteristics are
considered when considering the use of a material for aggregate66:

Grading

Durability

Particle shape and surface texture
Abrasion and skid resistance




Type GU | General Construction

Type HE | High-early strength
cement

Type MS | Moderate sulfate
resistant cement

Type HS | High sulfate resistant
cement

Type MH | Moderate heat of
hydration cement -

Type LH | Low heat of hydration
cement.

There are no restrictions as to composition and the manufacturer can optimize ingredients
such as the pozzolans and Types IP and IS blended cements.

Recovered Materials in Cement

Coal fly ash and ground granulated blast furnace (GGBF) slag are two currently
recovered materials that are accepted, even by the USEPA, for incorporation into cement
and concrete. GGBF slags are in the family known as fayalite slags. Fayalite (FeSi02)
slags are iron silicate slags. GGBF slag contains more calcium than Chemetco’s copper
slag that makes the GGBF slag a bit softer. In addition, the array of impurities or metals
may vary between GGBF slag and Chemetco’s slag. The physical characteristics such as
specific gravity, shape, etc., of the two slags, copper slag and GGBF slag, are similar.
Also similar to GGBF slag, copper slag is pozzolonic in combination with water and
cement. Inreviewing the composition of Chemetco’s slag, the summation of three oxides
(Ca0=S8i02+FeQ) exceeds the 70 percent which is a requirement of pozzolanic activity.2
Such reactions were verified through a treatment study performed on slag fines in 1997
by CSD3. Results of that study showed that the addition of solid Portland cement to the
fines yielded nondetectable results when the fines were then subjected to TCLP testing.
Portland cement and cement kiln ash are common materials utilized for
stabilization/solidification in clean-ups of heavy metal contaminated sites. It is also
utilized in the stabilization of soils left in place.

There have been a number of studies utilizing copper slag as an ingredient in cement as
well as concrete. Although, many of the studies have been performed in other countries,
a number of studies have been performed in the southwest due to the large amount of
copper slag available in that area of the country. Approximately 45% of copper slag is
utilized in Canada as base construction, railroad ballast and engineered fill, whereas in
the United States, copper slag does not appear to be as effectively utilized.2

Pursuant to a study performed by Mobasher, Devaguptapu, and Arino, the effects of
copper slag on the hydration of cement based materials results in a significant increase in
the compressive strength for up to 90 days of hydration and decreases capillary porosity
resulting in the densification of the microstructure.

“This study points out the beneficial aspects of using copper slag as a
pozzolanic material. Copper slag is shown to significantly increase the
compressive strength of concrete mixtures. Pozzolanic reactions are verified by
means of XRD techniques. Use of lime as a hydration activator was evaluated
and shown to improve the rate of strength gain. Results obtained from this study
indicate the tremendous potential of copper slag as a mineral admixture.4

Additional studies have been performed that show that industrial slags, including copper
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Type IIIA Air-entraining, high-early-strength
cement
Type IV Low heat of hydration, develops | Ideal for use in dams , other
strength at a slower rate massive  structures  where
there is little chance for heat
to escape
Type V Used only in concrete
structures that will be exposed
to severe sulfate action.

Cement producers already utilize a variety of slags and other recyclables as raw material
in blended hydraulic cements. Blended hydraulic cements are produced by intimately
blending two or more types of cementatious material. Blending materials consist
primarily of Portland cement, ground granulated blast-furnace slag (GGBF slag), fly ash,
natural pozzolans and silica fume. Blended cements conform to requirements in ASTM
C595 (Table 4-2) or C1157 (Table 4-3). A pozzolan is defined as "a siliceous or
siliceous and aluminous material which in itself possess little or no cementing property,
but will in a finely divided form and in the presence of moisture chemically react with
calcium hydroxide at ordinary temperatures to form compounds possessing cementitious
properties.”

Table 4-2
ASTM Blended Cement, ASTM C595

ASTM Name % recovered materials | % pozzolan content
C595

Type IS | Portland blast-furnace | 25-70
slag cement

Type IP | Portland-pozzolan 15-40
and P cement

Type S Slag Cement >70

Typel Pozzolan modified ; <15
(PM) portland cement

Type I Slag modified Portland | <25
(SM) cement

These types of blended cements may also be designated as air-entraining, moderate
sulfate resistant, or with low or moderate heat of hydration.

Table 4-3

ASTM Blended Cement, ASTM C1157

ASTM Name
C1157
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encouraging. Elevated levels in ambient air quality have been investigated and no relation to the
slag pile has been observed or has been indicated ‘

Remedial Alternatives

4.1

Alternative 1 - Reuse/Recycle
4.1.1. Cement

General Background

Portland cement, the fundamental ingredient in concrete, is a calcium silicate cement
made with a combination of calcium, silicon, aluminum, and iron. Generally, virgin raw
materials consist of combinations of limestone, shells or chalk, and shale, clay, sand, or
iron ore. Pursuant to the Portland Cement Association, the raw materials are reduced to
S-inch size (125-mm) and then to %-inch (19-mm). When the materials arrive at the
cement plant they are proportioned to create a cement with a specific chemical
composition. The two different methods of manufacturing Portland cement are wet and
dry. If the dry method is utilized, the dry raw materials are proportioned, ground to a
powder, blended, and then fed into a kiln. The wet process utilizes a slurry that is formed
by adding water to the properly proportioned raw materials. The grinding and blending
is performed with the materials in a shury form. The mixture is then fed into the upper
end of a tilted rotating, cylindrical kiln after blending. The kilns rotational speed and
angle are controlled while the mixture passes through the kiln. Temperatures reach
between 2600 and 3000 degrees F inside the kiln, which produces a series of chemical
reactions that cause the materials to fuse and create cement clinker. The cement clinker
is a marble-sized grayish-black pellet. 1t is transferred to coolers that bring it down to
handling temperatures. The cooled clinker is then combined with gypsum and ground
into a fine powder.

There are different types of Portland cement. The American Society for Testing and
Materials (ASTM) Specification provides for eight (8) types of Portland cement.

Table 4-1
ASTM Portland Cement Categories

ASTM Type of | General Characteristics Uses
Portland Cement
Typel General Purpose Buildings, bridges, floors,
pavements, precast concrete
products
Type IA Similar to Type I w/addition of
air-entrained properties
Type Il Generates less heat at a slower rate,
moderate resistance to sulfate attack
Type [IA Identical to Type II, produces
air-entrained concrete
Type 111 High-early-strength cement, causes
concrete to set and gain strength
rapidly
Chemically and physically similar
to Type I, except particles are
ground finer
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*New northern monitor locations
#Reports not readily available

Most failures of the NAAQS were due to the failure of the northern monitor which prior to the 3rd
quarter 1998 was located adjacent to and to the north of the scrap yard. In addition, it was located
in essentially a wind tunnel between the zinc oxide bunker and the granulated slag load out area.
Very large differences between the co-located samplers, which were only five foot from one
another, were consistently observed. Once the additional acreage was purchased to the north of
the fence line, the northern monitor was relocated to a site that is more representative of the
ambient air that the facility is trying to monitor.

Fugitive dust control measures have been ongoing for some time related to the slag pile. Pursuant
to the approved Fugitive Emission Control Plan, such application of Coherex should provide a
95% control efficiency factor. In addition, ambient air monitoring results to the east and north are



Pi = erosion potential corresponding to the observed (or probable) fastest mule of wind for the ith
period between disturbances, g/m2

P = 58(u*-ut*)2 + 25(u* - ut¥)

P =0 for u* <ut*

u*= friction velocity, m/s

ut* = threshold friction velocity, m/s

1) From Table 13.2.5-2 of AP-42: ut* = 1.33 m/s (material most similar to expected at
Chemetco)

2) Fastest mile of record: 45 = 20 m/s (from wind speed data recorded at Chemetco site)

3) Correct height of anemometer from 7 m to 10 m: '
ul0+ = u7+ [In(10/0.005)/1In(7/0.005)]

ul0+=1.05u7+=21m/s

4) u* =0.053 ul0+ (width of pile >> height)
u* =1.11 m/s

5) u* < ut*; therefore, P=0
6) Emissions = 0 lb/day

The total area of processed and unprocessed slag is approximately 12.92 acres. The control
method utilized is the application of petroleum resin emulsion dust suppressant with a resulting
control efficiency of 95 %.

The location of the monitoring sites is depicted in Attachment 4. The co-located samplers, N3 and
N3QC were relocated in July of 1998. Chemetco believed that all data collected from N3 and
N3-QC at their former location just south of the facility’s northern fence was highly questionable
and not valid. As evidenced by an analysis of quarterly ambient air monitoring, the monitors in
their former location had been significantly impacted by nearby facility activities, structures,
microclimatic influences, and/or surrounding entrained materials. The IEPA agreed with
Chemetco regarding the need to relocate the northern monitors as outlined below.

Chemetco requested in a letter dated June 18, 1998, to IEPA to move the co-located ambient air
monitors located in the northern portion of the facility in order to obtain samples that truly
represent ambient air. The relocation was approved by IEPA in a letter dated June 24, 1998.
Sampling of the ambient air monitors in the new location was initiated July 25, 1998. Additional
sampling events were scheduled that same week to allow the collection of the appropriate number
of samples for the third quarter 1998. Sampling proceeded as scheduled in the current location
until the new monitors were in place. The aforementioned relocation of the northern ambient air
monitors has allowed the collection of a more representative sample of ambient air similar to that
collected by the ambient air monitors OS and O3.

Table 3-11
Quarterly Ambient Air Reports

Year Quarter Fail Pass

1991#

1991#

1991#

1992#

1992#

W= |slw|e

1992#




Although results of liner regression trend analysis demonstrate an impact to groundwater quality
within the perched “shallow aquifer”, the source of this impact is clearly the historic acid wash
impoundments located in the southeast corner of the facility. The character, contaminants, and
subsurface configuration support such a conclusion. As for the regional aquifer, the main
statistical exceedances appear to be for specific conductance. Chemetco has proposed to perform
further analysis and collection of background for additional constituents that may contribute to
these exceedances. If the slag were significantly contributing to regional groundwater
contamination, it would be assumed that lead would show continuous statistically significant
increases when compared to background. Lead was detected in the upgradient well (MW-51)
above the 35 IAC 620.410 standard as well as several other upper regional wells. It does not
appear that the slag pile has affected the regional aquifer.

33 Air/Fugitive Dust

Ambient air monitoring at the Chemetco facility site began with the second quarter of 1991 and
following IEPA approval of the monitoring plan and will continue until Chemetco has shown
three (3) consecutive years of compliance with the National Ambient Air Quality Standards for
lead and particulate. Sampling for lead and particulate is performed on an every sixth day basis.
In addition, wind speed, wind direction, wind direction standard dev1at10n (sigma), temperature,
relative humidity and precipitation will be monitored.

The locations were chosen based on the modeling report done by Versar, Inc., as areas likely to be
higher in emissions from the foundry. Site area characteristics related to the impact on ambient air
quality due to emissions from the Chemetco plant include wind flow, rural/urban classification
and topography. Pursuant to the Versar report, the prevailing wind direction is from the south
occurring approximately 14.5% of the time. The 5-year average wind speed, independent of wind
direction, is 10.12 knots (5.20 meters per second). Rural land use types comprise greater than 50
percent of the area contained within a 3-km radius circle surrounding the Chemetco plant; thus,
rural dispersion coefficients were used in the air quality dispersion model. Since terrain elevations
within a 3 kilometers radius of the plant are at, or below the elevation of the plant, topography will
not be an important factor in the transportation and dispersion of air pollutants. As a consequence,
terrain elevations were not included in the air quality dispersion model analysis. The slag pile is
considered a fugitive emission source.

The potential emissions, if any, from the slag pile are contemplated in the Open Fugitive Emission
Dust Control Plan dated March 2001 as well as the previous versions of the Plan originally
developed in 1993. The historical slag located on the eastern side of the plant is surface coated
with a petroleum resin emulsion dust suppressant (Coherex) to control particulate emission.
Based on the nature of the piles (mostly large rock, undisturbed, no traffic) and the formation of a
surface crust due to the application of dust suppressant, a control efficiency of 95% is expected.

. This expected control efficiency is consistent with the average control efficiency achieved for the
application of petroleum resin emulsion dust suppressant to paved roads. Calculations from the
Plan are as follows:

Existing Slag Storage
E=kPi,g/m2 (forI=1toN) (AP-42, Section 13.2.5, 1/95)
Variables and Emission Factor Calculation

K = particle size multiplier (unitless) (k = 1 for PM30)
N = number of disturbances per year
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U.S. Department of Justice

Environment and Natura] Resources Division

Gregory L. Sukys . Telephone (202) 514-2068
Environmental Enforcement Section Facsimile (203) 616-6584
P.O. Box 7611

Washingron, DC 20044-7611

Andrew J. Duyle Yelephone (20'2) 514-4427
Environmental Defense Section Facsinsile (202) 514-8865
P.O. Box 23986

Washington, D.C. 20026-3986

Via Facsimilc and Federal Express Priority Overnight

September 17, 2001

Patrick M. Flynn, Esaq.

Flynn & Guymon

23 Public Sq., Suite 440
Belleville, lllinois 62220-1627
618-233-0601 (facsimile)

. John Cowling, Esq.

George M. von Stamwitz, Esq.
Armstrong Teasdale

One Metropolitan Square, Suite 2600
St. Louis, Missouri 63102-2740
314-621-5065 (facsimile)

Re:

United States v. Chemetco, Inc.: People of State of lllinois v. Chemelco, In:.,
Civ. No. 00-670-DRH (S.D. Ill.)

Dear Mr. Flynn, Mr. Cowling, and Mr. von Stamwitz:

Enclosed please find additional discovery requests for this matter on behalf of the United States.
The bulk of these discovery requests relate 1o the area of fill at Chemelco’s facility ofien refurred to as
the parking lot.

Please consider the Requests for Admissions as additional matters for stipulations, a subject
matter that we will be discussing in the conference call this Friday, September 21, at 10 a.m. central |
time/ 11 am. D.C. time. Also during that conference call, I understand that we will formalize our |
previously agreed-upon extension of time to complete fact and expert discovery (of at least « month),
ai well as further discuss bifurcating this matter (both for discovery and trial) into liability and relief
phases. :

We also will be responding in writing very soon to Defendant’s First Interrogatories and
Defendant’s First Request for Production of Documents. We ask that you also commit to responding,
in writing very soon to the United States’ First Set of Interrogatories and Requests for Production of |
Documents. We can discuss the timing of these responses during the conference call.
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Should you wish to discuss any of these or other issues prior to September 21, please do not
hesitate to call cither of the undersigned (at the numbers set forth above).

Sincerely,

cc:  James Morgan, Esq.
AUSA Gerald Burke
John Cowling, Esq.
George von Stamwitz, Esqg.
Jeffery Trevino, Esq.
Thomas Martin, Esq.
Chris Perzan, Esq.

ig003




© 09/17/81 MON 17:09 FAX 202 616 0013 EDS - @004

. UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF ILLINOIS

UNITED STATES OF AMERICA,

and PEOPLE OF THE STATE OF
ILLINOIS, ex rel. JAMES E. RYAN,
Attorney General of the State of Illinais,

Plaintiffs,
V. Civ. No. 00-670-DRH
(consolidated with 00-677-DREH)
CHEMETCO, INC.,
Defendant.

- /

UNITED STATES’ FIRST REQUESTS FOR ADMISSIONS AND SECOND SET OF
INTERROGATORIES AND REQUESTS FOR THE PRODUCTION OF DOCUMENTS

Pursuant to Rules 26, 33, 34, and 36 of the Federa] Rules of Civil Procedure, Plaintift, the
United States of America, hereby serves the follo.wing first Requests {or Admissions, and second set of
lntc;rrogatories and Requests for the Production of Documents on Defendant Chemetco, Inc.
(“Chemetco” or “Defendant”).

GENERAIL. INSTRUCTIONS -

For the purposc of these Requests for Admission, Interrogatories, and Requests for Production
of Documents (collectively “Discovery Requests™), the following instructions apply.

A, These Discovery Requests cover and relate 1o all information and documents which are -
in your possession, custody or control, or in the possession, custody or control of any of your directors,
trustees, officers, employees, agents, servants, attorneys and assigns.

¢ 3

Each Request for Admission shall specifically be admitted or denjed.
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C.  If a matter contained in any Request for Admission cann61 be admitte}d or denied, the
reasons for this shall be set forth in detail in your Response to the Request for Admission.

D. A dcenial shall fairly meet the substance of the requested admission.

E. Whén good faith requires you to qualify your answer or deny only a part of the matter
for which a Request for Admission is requested, you must specify the portions of the Request that you
admit and then deny or qualify your answer as to the remainder.

F. Though you may consider a matter of which an admission is requested to present a
genuine issue for trial, you may not on that ground a]one,.object lo a requesl.

G. When an individual interrogatory calls for an answer that involves more than one piece
of information, each part of the answer is to be ¢learly set out so that it is understandable.

H. When asked to identify any person, or the source of the information you provide is a
person, provide the following information: |

1. if the person is a natural person, list the person's:
(a) full name;
(b) currcnt business and residence address;
(c) current employer's name and address;
(d) all positions held with Defendant and dates in such positions; and
(c) business and residence phone numbers.
2. [f the person is a corporation, partnership or other entity (other than a natural
person), indicate:

(a)  the type of entity;




09/17/01 MON 17:10 FAX 202 616 0013 EDS _ _ , L gioos

(b)  theslate énd county of incorpaoration or organization, if any; end
()  the address of the entity's headquarters and principal ofﬁces.-
I.  When asked to identify a document, or the source of your information is a documicnt, list:
1. its title or, if it has no title, its subject matter;
2. its date of origin;

the author or addressor;

L9 ]

4, the addressee;
S. the recipient(s) of all copics of the document; and
6. the identity of all custodiaus of the document.

In lieu of identifying a document, you may attach a copy of such document to your answer.

J. For each document produced, please indicate on the document or identify in some
rﬁanner the number of the Request for Production of Documents (including any subpart thereof) to
which it responds,

K. If anything is deleted from a document produced, indicate the reason for the deletion
and the subjcct matter of the deleted maierial.

L. If any objection is made to any Discovery Request, state the basis for the ob’ection.
The reasons for your objection must be stated with particularity.

M.  You may noi give lack of information or knowledge as a reason for failure to admit or

. deny a requested admission or answer an interrogatory unless you have made reasonable inquiry and

unless the information known or readily obtainable by you is insufficient to enable you to admit or deny

the matter for which an admission is requested, or to substantively answer an interrogatory. In such

3
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case, you shall set.forth the nature of the inquiry undertaken.

N. If in responding to any dis;overy request poséd by Plaintiff, Defendant
determines it is aware of potentially responsive document(s), information, or communication(s), but
Defendant wants to withhold such docﬁmem, information, or communication in light of Deltndant's
interpretation of applicable law, Defendant shall provide a Privilege Log that states separately for each
such document, picce of information, or communication, ~ as appliéable — 1) the title and subject
matter; 2) date; 3) author(s) / participant(s) (including their titles); 4) each recipient of the document,
communication, or piece of information; and 5) each basis upon which the document, information, or
communication is being withheld.

0. This discovery request is directed to Defendant, as defined below, and embraces all
information and documents over which Defendant (including officcrs, employees, agents, servants,
representatives, its attorncys, or other persons directly or indirectly employed or retained by it, or
anyone else acting on its behalf or otherwise subject to its control) has possession, custody, control, or
access.

P. Defined terms embrace not only the form of the word actually defined but also all
variants of that word that can be made by adding and/or changing suffixes; thus, e.g., the definition
given below for the word "Identify” also applies to the words "identified,” "identity," "identifying,"
"identification," etc. Words used in the singular also shall be taken to mean and include the plural.
Words used jn the plural also shall be taken to mean and include the singular. The words "and" and

"or" shall be construed conjunctively or disjunctively as necessary to make the request inclusive rather

than exclusive.
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Q. When responding (by response, answer, objection, or 61herwise) to each of the
following interrogatovies and requests for production of documents -- and each such respons¢ should
be made individually -- please set out the discovery request immediately before setting out such
response.

R. Defendant shall serve its answers (including any objections) to these Discovery
Requests Within thirty days of the date this document is served on Defendant.

S. Each interrogatory shall be answered, scparately and fully in writing and unde:
oath.

T. Identify each person answering, or who has been consulted or assisted in answering the
Discovery Requests (except those persons providing purely clerical and secretarial assistance). For
each such person, specify the item of discovery that such person assisted in answering, or for which he
or she provided any information,

U.  Defendant's written response will provide a date certain by which documents
responsive to these production requests will be available for inspection and copying.

V. Initial inspections by the United States of documents within the scope of these requests
for production -- be they the oniginals, duplicates, or iterations of such docuﬁlents -- sha]] take place
wherever such documents normally reside or are maintained, unless the United States and I_)efendam

agree to some other location(s).

W.  Ifany document requested is no longer in the possession, custody, or control of

defendant, state:

1. The disposition of the document;
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. 2. When such document was preparcd;
3. The identity and address of the current custodian

of the document;

4. The person who made the decision to transfer or dispose of the docuraent;
and,
5. The reasons for the transfer or disposition.
X. These Discovery Requests are continuing in nature. To the extent the resporises may

be enlarged, diminished, or modified by information acquired by Defendant following service of its

- responses, Defendant should promptly serve supplemental answers reflecting such information, as
required by Rule 26(e), Federal Rules of Civil Procedure.

‘ Y.  1f Defendant ohjects to a Discovery Request as vague or burdensome, it is
directed to respond substantively to the best of its ability and in good faith, preserving any bona fide
objections if necesszuj Because the United States may not know in advance which questions are
overly vague or burdensome to the Defendant, the United States requests that the Defendant attempt to
obtain clarification or delimiting of the United States' Discovery Requests from the undersigned counsel, .
if circumstances otherwise prevent a full response to the question as writien.

Z. .Unless otherwise stated, the relevant time frame is 1972 to the present.

DEFINTTIONS

For the purpose of these Discovery Requests, the following definitions apply.
A Unless otherwise expressly provided herein, terms used in these Discovery Requests

. requests which are defined in the Clean Water Act ("CWA"), 35 U.S.C. § 1311¢f seq., the Resource

6
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. Conservation and Recovery Act ("RCRA"), 42 U.S.C. § 6901 ef seq., or in the regulations
promulgated thereunder, shall have the meaning assigned to them in such statutes or regulations.

B. "You" and "your" means Defendant Chemetco, Inc. (“Chemetco™), and all persons
acting on behalf of Chemetco, Inc., i'ncluding officers, directors, trustees, agents, attorneys and
employees of Chemetco, and any predecessors (whether by merger, consolidation, acquisition or other
transaction or legal process), parents, persons holding a controlling stock interest, subsidiaries, divisions
or affiliates of Chemetco.

C. “Defendant” unless otherwise stated herein, means Defendant Chemetco, Inc.
(“Chemetco™), and includes, without limitation, its past and present officers, employees, agents,
servants, representatives, counsel, consultants, contractors, subcontractors or other persons directly or
. indirectly employcd by the Defendant or anyox:xc clsc, past or present, acting on behalf of or otherwise

subject 10 Defendant's control.

D. "Document” means the complete original (or 4 complete copy where the original
is not availablc) and each non-identical copy (where different from the original because of notes made
on the copy or otherwise) of any writing or record, including but not limited to all typewritten,
handwritten, printed or graphic matter of any kind or nature, however produced or reproduced, any
form of collccted data for usé with electrpnic data processing equipment, and any mechanical or
electronic visual or sound recordings, including, without limitation, all tapes and discs, nov or formerly
in your possession, custody or control, including all documents as defined in the broadest sense
petmifttcd by Rule 34 of the Federal Rules of Civil Procedure. The term "document" includles, but is not

. limited to, any Jogs of materials or containers shipped, other logs, invoices, purchase orders, checks,

7




09/17/p1 MON 17:11 FAX 202 616 0013 ~ EDS _ ‘ . do11

receipts, bills of lading, weight receipts, toll receipts, loading tickets, receiving tickets, shipoing orders,
manifests, inventories, letters and other correspondence, offci‘s, contracts, agraemems, bids, proposals,
policies, licenses, permits, applications, reﬁons lo government agencies, monthly reports, orher reports,
ledgers, accounts receivable, accounts payable, account statements, financial statements, minutes of
meetings, sales estimates, sales reports, source and use analyses, memoranda, notes, calendas or diary
entries, agendas, bulletins, graphs, charts, maps, photographs, drawings, surveys, data, sampling
results, analytical results, descriptions of materials, load schedules, price lists, summaries, teiegrams,
teletypes, computer printouts, magnetic tapes, discs, microfilm and microfiche.

E. "Person" means any natural person, sole proprietorship, private corporation,
public corporation, municipal corporation, foreign or domestic corporation, non-profit corporation,
partnership, joint venture, association, foreign, state or local governmental entity, political subdivision,
public or private university or other institution of higher education, group, association, committee, trust,
estate or any othcr organization.

F. The terms “all," "each," and "every," and all conjunctions and disjunctionéa herein,
shall be construcd in the broadest possible sense, so as to bring within the scope of these questions any
answers that would otherwise be omitted.

G. “Facility” means Chemetco’s secondary copper smelting plant at Hartford,
Illinois—, referred 10 in the United States' Complaint in this action, including any adjacent real property
owned or leased by Chemetco, or otherwise used by Chemetco in support of its secondary copper
smelting operations.

H. "Complaint" (or “Compl.") means the complaint filed by the United States in the above-

8
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captioned case.

L “Answer” means the response of Chemelco, Inc. to the Complaint of The United
States of America.

J. "Plaintif" and "United States" shall mean the government of the United Statex of
Arﬁerica, its various branches, regulatory bodies, agencies, commissions, investigative arms or bodies,
departments, divisions, and its Secretaries, agents, attorneys, administrators, employees, and any and
all other persons acting for or on its behalf.

K. "Relate to" or "relating to" means discuss, describe, refer o, reflect, contain,
comprise, constitute, set forth, or concern in whole or in part.

L. "Or" means and/or.

M. “U.S. EPA” means the United States Environmen'tal Prqtection Agency, its
various branches, regulatory bodies, sub-divisions, commissions, investigative arms or bedies,
departments, Secretaries, agents, attorneys, administrators, employees, and any other persori or
persons acting on its behalf,

N. “Corps” means the United States Army Corps of Engineers, its various branches,
districts, regulatory bodies, sub-divisions, cornmissions‘, investigative arms or bodies, departments,
Secretaries, agents, attorneys, administrators, employees, engineers and any other person or persons
acting on its behalf.

0. “Site” means the area on Chemetco’s.pmpeny which consists of approximatzly eight
(8) aéres, which is located in Section 16, Township 4 North, Range 9 West, Cily of Hartford, County

of Madison, State of Illinois, and which is identified in Exhibit 2 to the Administrative Order dated

9
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.. September 24, 1997 (the Administrative Order is Exhibit C to the United States’ Complaint). (The
“Site” is also referred to in lllinois’ First liequest for Admissions as the “Contractors’ parking lot.”)
P. “Wet]ands™means thosc areas that are inundated or saturated by surface or ground
water at a frequency and duration sufficient to support, and that under normal circumstances do
support, a prevalence ol vegetation typically adapted for life in saturated conditions.
REQUESTS FOR ADMISSIONS

1. Admit that sometime afier 1972 and prior to 1980, Defendant purchased the Site.

Response:

J

Admit that prior 1o 1980, the Sité did not consist of chunk slag.

Response:

. 3. Admit that prior to 1980, the Site did not consist of limestone gravel.

Response:

4, Admit that prior to 1980, the Site did not consist of limestone gravel on the Site’s

surface.
Response:

5. Admit that prior to 1980, the Site did not consist'.of broken conecrete.
Response:

6. Admit that in 1980, Defendant added chunk slag to a portion of the Site.
Reégonse:

7. Admit that in 1980, Defendant added limestonc gravel to a portion of the Site.

Response:

10
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' 8.  Admil that the chink slag came from Dcfendant’s Facility.
Response:
9. Admit that the chunk slag is or contaiﬁs industrial waste.
Response:
10.  Admit that the chunk slag is or contains solid waste.
Response:
11.  Admit that the chunk slag is or contains garbage.
Response:
12, Admit that the chunk slag is or contains chemical waste.
Response:
. 13.  Admit that the chunk slag is or contains wrecked or discarded equipment.
| Response:
14.  Admit that the limestone gravel is or contains rock.
Response:
15.  Admit that in 1980, Defendant used front-cnd loaders at the Site.
Response:
16.  Admit that in 1980, Defendant used front-end loaders to deposit chunk slag 1o a
portion of the Site.
Response:

17.  Admit that in 1980, Defendant used front-end loaders to deposit limestone gravel to a

' portion of the Site.

11
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Response:

18, Admit that in 1980, Defendant used front-end loaders to level out chunk slag on a

portion of the Site.

Response:

do1s

19.  Admit that in 1980, Defendant used front-end loaders to level out limestone gravel on a

portion of the Site.
- Response:
20.  Admit that the front-end loaders, when in use as stated in §f 16 & 18 above, conveyed

chunk slag.
Response:
21.  Admit that the front-end loaders, when in use as stated in 1 16 & 18 above, conveyed
chunk slag in a discernible way.
Response:
22.  Admit that the front-end loaders, when in use as stated in 9 16 & 18 above, conveyed
chunk slag in a confined way.

Response:

23.  Admit that the front-end Joaders, when in use as stated in ] 16 & 18 above, conveyed

- chunk slag in a discrete way.

Response:
24.  Admit that the front-end loaders, when in use as stated in §] 17 & 19 above, conveyed

limestone gravel. -

12
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Response:

25.  Admit that the front-end loaders, when in use as stated in 1 17 & 19 above, c;anveyed
limestone gravel in a discernible way.
Response:
26.  Admit that the front-end loaders, when in use as stated in 1 17 & 19 above, conveyed
limestone gravel in a confined way.
Respanse:
27.  Admit that the front-end loaders, when in use as stated in 44 17 & 19 above, conveyed
limestone gravel in a discrete way. |
Response:
28.  Admit that in 1980, Defendant added Jimestone gravel to a portion of the Site in a
discernible way.
Response:
29.  Admit that in 1980, Defendant added limestone gravel to a portion of the Site in a
confined way. |
Response:
30.  Admil that in 1980, Defendant added limestone gravel to a portion of the Site in a
discrete way.
Response:
31.  Admit that after 1980, Defendant added broken conerete to a portion of the Site.

Respanse:

13
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32.  Admil that after 1980, Defendant added limestone gravel to a portion. of the Site.
Response: |
33.  Admit that Defendant addedl broken concrete to a portion of the Site on more than onc
occasion.
Response:
34.  Admit that Defendant added broken concrete to a portion of the Site on one cr more
occasions between the beginning of 1980 and the end of 1983.
Response:
35.  Admit that Defendant added broken concrete to a portion of the Site on oné Or more
occasjons between the beginning of 1984 and the end of 1988.
Response:
36.  Admii that Defendant added broken concrete to a portion of the Site on one 01 more
occasions between the beginning of 1989 and the end of 1992.
Response:
37.  Admit that in 199} Defendant hired an individual, Rich Vest, 1o grade broken concrete
on a portion of the Site with a bulldozer.
Response:
38.  Admit that the bulldozer, when in use as stated in §} 37 above, conveyed broken

concrete.

Response:

14
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‘ ' 39.  Admit that tﬁe bulldozer, when in use as stated in § 37 above, conveyed broken
concrete in a discernible way.
Response:
40.  Admit that the bulldozer, when in use as stated in § 37 above, conveyed broken

concreic is a confined way.

Response:

4].  Admit that the bulldozer, when in usc as stated in § 37 above, conveyed broken
concrete n 2 discrete way.
Response:
42,  Admit that Defendant added broken concrete to a portion of the Site on one or more
. occasions between the beginning of 1992 and October 9, 1997.
| | Response:
43.  Admit that Defendant added limestone gravel 1o a portion of the Site on more than one
occasion.
Response:
44,  Admit that Defendant added limestone gravel to a portion of the Site on one or more
occasions between the beginning of 1980 and the end of 1983.
Response:
45.  Admit that Defendant added limestone gravel 1o a portion of the Site on one or more
occasions between the beginning of 1984 and the end of 1988.
. ' Res.ponse:

15
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Admit that Defendant added limestone gravel to a portion of the Site on one or more

occasions between the beginning of 1989 and the end of 1992.

47.

Response: -

Admit that Defendant added limestone gravel to a portion of the Site on one or more

occasions between the beginning of 1992 and October 9, 1997.

48.

49,

51,

53.

54.

Response:

Admit that the broken concrete came from Defendant’s Facility.
Response:

Admit that the broken concrete is or contains solid waste.
Response:

Admit that the broken concrete is or contains garbage.
Response:

Admit that the broken concrete is or contains wrecked or discarded equipment.
Response:

Admit that the broken concrete is or contains rock.

Response:

Admit that the broken concrete is or contains sand.

Response:

Admit that the broken concrete is or contains industrial waste.

Response:

16
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55.  Admit that Defendant used front-end loaders to add brpken concrete to a portion of
the Site.
Response:
56.  Admit that Defendant used front-end loaders to deposit broken concrete to a portion of

the Site.

Response:
57.  Admit that Defendant used front-erid_lqaders to level out broken concrete on a porion
of the Site.
Response:
58.  Admit that after the initial addition of limestone grave] in 1980, Defendant used front-
end loaders to deposit limestone gravel to a portion of the Site.
Response:
59.  Admit thal after the initial addition of limestone gravel in 1980, Defendant uszd front-
end loaders to level out Jimestone gravel on a portion of the Site,
Response:
60.  Admit that the front-end loaders, when in usc as stated in 4y 55-57 above, ccnveyed
broken concrete.
Response:
6].  Admit that the front-end loaders, when in use as stated in 1§ 55-57 above, conveyed
broken concrete in a discernible way.

Resporse:

17
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‘ 62.  Admit that the front-end loaders, when in use as stated in 9 55-57 above, conveyed

broken concrete in a confined way.

Responsc:

63.  Admit that the front-end loaders, when in use as stated in § 55-57 above, conveyed

broken concrete in a discrete way.

Response:

64.  Admit that the [ront-end loaders, when in use as stated in 1§ 58-59 above, conveyed

limestone gravel.

Response:

65.  Admit that the {front-end loaders, when in use as stated in 99 58-59 above, ccnveyed

. limestone gravel in a discernible way.

Response:

66.  Admit that the front-¢nd loaders, when in use as stated in 9 58-59 above, cenveyed

limestone gravel in a confined way.

Response:

67.  Admit that the front-end loaders, when in use as stated in §§ 58-59 above, conveyed

- limestone gravel in a discrete way.

Response:

68.  Admit that on one or more occasions after 1980, Defendant added limestone gravel to

a portion of the Site in a discernible way.

. Response:

EDS
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o .

Admit that on one or more occasions after 1980, Defendant added limestone gravel to

a portion of the Site in 2 confined way.

70.

Response:

Admit that on one or more occasions after 1980, Defendant added limestone gravel to

a portion of the Site in a discrele way.

71.

72.

74.
75.
76.

77.

. 3 78.

Response:

Admit that the Site’s surface elevation is higher currently than it was before 1980. -
Response: |

Admit that the Sitc’s surface currently is dry.

Response:

Admit that Defendant has previously used the Site for a motor vehicle parking lot.
Response:

Admit that Defendant cwrently uses the Site for a motor vehicle parking lot.
Response:

Admit that chunk slag currently exists on a portion of the Site.

Response:

Admit thal broken concrete currently exists on a portion of the Site.

Response:

Admit that limesione gravel currently exists on a portion of the Site,

Response:

Admit that no chunk slag has been removed from the Site.

19
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79.

80.

81,

Responsc:

Admit that no broken concrete has been removed from the Site.

Response:

Admit that no Jimestone gravel has been removed from the Site.

Response:

Admit that the total amount of acreage impacted by Defendant’s additions of matcrial to

the Site is approximately 8 acres.

yards.

8.

82.

- 83.

84.

8s.

86.

Response:

Admit that the materials added (o the Site cover a depth of approximately 93,000 cubic

Response:

Admit that prior to 1980, the Site consisted, at least in part, of wetlands.

Response:

Admit that prior to 1980, the Site consisted of approximately 4.08 acres of wetlands.
Response:

Admit that prior to 1980, the Site consisted of 5 or morc acres of wetlands.
Response:

Admit that prior to 1980, the Sitc consisted of 6 or more acres of wetlands.
Response:

Admit that prior to 1980, the Site consisted of 7 or more acres of wetlands,

Response:

20
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88.

89.

90.

- 91.

92.

93.

94.

9s.

96.

Admit that prior to 1980, the Site consisted of approximately 8 acres of wetlds.

Response:

Admit that the Site borders Long Lake.

Response:

Admit that the Site is contiguous to Long Lake.
Response:

Admit that the Site neighbors Long Lake.
Response:

Admit that the Site is proximate to Long Lake.
Response:

Admit that the Site is close to Long Lake.
Response:

Admit that the Site is within 500 feet of Long Lake.
Response:

Admir that from 1972 to 1979, the Site consisted of a gently sloping landscape.

Response:

Admit that from 1972 to 1979, the Site’s surface elevation was higher than the surface

clevation of that portion of Long Lake that borders the Facility.

97.

Response:

Admit that water flows downhill. .
Response:

21
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98.

Long Lake.

99.

100.

101.

103.

104.

105.

106.

commerce.

107.

Admit that from 1972 to 1979, some amount of surface water drained off the Site into

Response: -

Admit that Long Lake is a body of water..

Response:

Admis that Long Lake is a tributary of the Mississippi River.
Response:

Admit that Long Lake flows into the Mississippi River.
Response:

Admit that Long Lake is hydrologically connected to the Mississippi River.

Response:

Admit that Long Lake has a surface waier connection to the Mississippi River.

Response:

Admir that the Mississippi River is a body of water.
Response:

Admit that the Mississippi River is navigable-in-fact.

Response:

Admit that the Mississippi River has historically been used to transport inters:ate

Response:

Admit that the Mississippi River is currently used to transport interstate commerce.

22
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108.  Admit that the Site is v.vithin 2 miles of the Mississippi River.
Response: |
109. Admit that Defendant did not have any type of federal, state,’ county, or municipal
permit for any ﬁctivity on the Site.
Response:
110.  Admit that Defendant did not have a permit from the Corps under section 404 of the
Clean Water Act for any activity on the Site.
Response:
111.  Admit that Defendant did not apply for any type of federal, state, county, or municipal
permit for any activity on the Site.
Response:
112.  Admit that Defendant did not apply to the'Corps for & permit under section 4(4 of the
Clean Water Act for any activity on the Site.
Response:
113, Admit that Defendant received the September 24, 1997 Administrative Order and its
Exhibits 1-3 (Compl., Ex. C) (“AO0”).
Response:
114.  Admit that Defendant did not submit to U.S. EPA within 30 days of Defendant’s

receipt of the AO a written plan to restore the wetlands on the Site to their original conditicn and

contours.

23




. 09/17/01 MON 17:15 FAX 202 616 0013 EDS _ o @027

.' Response:

115. Admit that Defendant did not submit 1o U.S. EPA within 30 days of Defendart’s
reccipt of the AO a written plan to rest.ore the wetlands on the Site to their original condition and
contours consistent with the general guidelines reflected in Exhibit 3 to the AO.

Response:

116. Admit that Defendant has not, to date, obtained U.S. EPA’s approval of a wetlands

restoration plan for the Site.
Response:

117.  Admit that Defendant has not, to date, implemented any wetlands restoration plan for

the Site.
' Response:
| 118.  Admit that Defendant has not, to date, performed any work at the Site designed 10

restore the Site to the condition it was in prior to 1980.

Response:
INTERROGATORIES
1. For each and every Request for Admission that you deny or partially deny, identify and

state with particularity the factual basis for your denial or for that part of the Request for Admission that

you deny.

Answer:
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. | 2. Identify and state with particularity the factual basis for Defendant’s statement in its
.Answer (9 197) that Plaintiffs claims are barred by the statute of limitations.
Answer:
3. Identify and state with particularity the factual basis for Defendant’s staternent in its
Answer (4 198) that Plaintiff's claims are barred by the doctrines of estoppel, acquiescence, Jaches,
waiver, or unclean hands.
Answer:
4, Identify and state with particularity the factual basis for Defendant’s statement in its

Answer (] 199) that the Clean Water Act is not applicable to the areas on or around Defendant’s
property.
. Answer:

5, 1dentify the date you became owner of the Site, describe with particularity the visual
condition of the Site when you became owner, and identify any person with knowledge about the
condition of the Site prior to 1980.

Answer:

6. Identify and state with particularity the activity or activities performed on the Site, and

who performed that activity or those activities, prior to Defendant’s ownership of the Site.
Answer:

7. Identify and state with paniculan'ty the activity or activities performed on tke Site, and

who performed that activity or those activities, between the time Defendant became owner of the Site

. and the time it added materials to the Site in 1980.
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Answer:
8. Tdentify all persons who participated in, including but not limited to any person who
made recommendations in aide of, Defendant’s decision to add materials to the Site.

Answer.

9. Identify and explain with particularity Defendant’s purpose in adding materia's to the
Site; why Defendant chose the Site instead of another location; the cost of the activity; and Lhe rcasons
why Defendant chose certain materials over others. |

Answer:.

10.  Idemify and state with particularity each and every type of material that was added to
the Site; the dates on which each and every type of material was added to the Site; how much of cach
and every type of material was added to the Site (in cubic yards), both on the amount on each datc and
the total amount of material existing today; how much acreage of the Site was impacted by the material

on each and every year since the first addition of material in 1980; and from where each and every type

of material was obtained or originated.
Answer:
11.  Describe how each and every type of material that was added to the Site, including but

not limited to identifying all persons who performed the additions and describing the equipment they

used.
Answer:
12, Identify and explain with particularity whether any of the materials added to the Site
were hazardous and provide any waste characterization information or data.’
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. Answer:

13.  State whether your January 30, .1998 Response to U.S. EPA’s Request for Information
was truthful and complete, and supplement your responses so fhat each and every individue] response is
| true and complete as of the date of your response to this discovery request.
Answer:
REQUESTS FOR PRODUCTION OF DOCUMENTS
1. For each and every Request for Admission that you deny or partially deny, id entify and
produce any and all documents that relate to your denial or that part of the Request for Admission that

you deny, including but not limited to each and every document that either supports or tenls to refute

‘ Response:

your denial or partial denial.
2, Identify and produce any and all documents relating to your answers to the

interrogatorics in this discovery request.
Response:
3. Tdentify and produce any and all documents, including but not limited to maps,
photographs, topographic surveys, wetland delineations, soil borings, vegetation surveys, Lydrological
or flood surveys, studies, reports, aerial photographs, and intcrnal memoranda, describing or depicting

the condition of the Site, past and present.

Responsc:
4, Identify and produce any and all documents to supplement the set of documeats that
‘ you identified and produced in you January 30, 1998 Response to Request for Information so that the
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-. set of documents produced by you is complete as of the date of your response to this discovery
request.
Response: -

Respectfully submitted,

JOHN C. CRUDEN
Acting Assistant Attorney General

- 7//7 of - ﬁ

| ormticntal Defense Section
- P.O. Box 23986
Washington, D.C. 20026-3986
(202) 514-4427/8865 (FAX)

' GREGORY L. SUKYS
. Environmental Enforcement Section
U.S. Department of Justice
P.O. Box 7611
Washington, D.C. 20044-7611
(202) 514-1308

W. CHARLES GRACE
United States Attorney
Southern District of Tllinois

GERAILD M. BURKE
Assistant U.S. Attorney
Southern District of Illinois
9 Executive Drive, Suite 300
Fairview Heights, 1], 62208
(618) 628-3700/3720 (FAX)
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OF COUNSEL:

THOMAS J. MARTIN
Associate Regional Counsel
U.S. EPA, Region 5

77 West Jackson Blvd.
Chicago, IL 60604

(312) 886-4273

JEFFERY M. TREVINO
Associate Regional Counsel
U.S. EPA, Region 5

77 West Jackson Blvd.
Chicago, IL 60604

(312) 886-6729

CASSANDRA RICE

U.S. EPA

Office of Enforcement and
Compliance Assurance
401 M. Street, S.W.
Washington, D.C. 20460

MARY ANDREWS
U.S.EPA

Office of Enforcement and
.Compliance Assurance
401 M Street, S.W.
Washington, D.C. 20460
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CERTIFICATE OF SERVICE

The undersigned counsel for Plaintiff, the United States of America, hereby certifies that on
Seo*x. \71 2001, he caused the foregoing UNITED STATES’ FIRST REQUESTS FOR
ADMISSIONS AND SECOND SET OF
INTERROGATORIJES AND REQUESTS FOR THE PRODUCTION OF DOCUMENTS
to be served on this date by Federal Express, priority overnight, as well as by facsimile, on the
following individuals:

George M. von Stamwitz, Esq.

John Cowling, Esq.

Armstrong Teasdale

Onc Metropolitan Square, Suite 2600
St. Louis, Missouri 63102-2740
314-621-5070

314-621-5065 (facsimile)

Patrick M. Flynn, Esaq.
Flynn & Guymon

23 Public Square, Suite 440
Belleville, Nlinois 62220
618-233-0480
618-233-0601 (facsimile)

///

AFTORNEY F UNITED STATES
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U.S. DEPARTMENT OF JUSTICE
Environment & Natural Resources Division
Environmental Defense Section

P.O. Box 23986

Washington, D.C. 20026-3986

FAX Machine Numbers:
(202) 514-8864
(202) 514-8865
(202) 514-8866
(202) 514-8867

Voice Confirmation Number:
(202) 514- 2965

N FAX TRANSMISSION COVER SHEET
RECIPIENT(S DESTINATION'S FAX #

1 Mike Flynn _ (618) 233-0601

. 2. Tom Martin (312) 886-0747 _
3. Jeff Trevino (312) 886-0747 L
4, Gerald Burke _(618) 628-3720 L
5. James Morgan (217) 524-7740
6. Chris Perzan (217) 782-9807 o
7 George Von Stamwitz (314) 621-5065
8. John Cowling _{314) 621-5085 L
FROM: Andrew Doyle

*IF PROBLEMS WITH TRANSMISSION, CALL: _Joan (202) 514-2965

- DATE: _September 17, 2001 NO. OF PAGES 33 _ (Incl. Cover Sheet)

NOTES:

THE INFORMATION CONTAINED IN THIS FAX MESSAGE IS INTENDED ONLY FOR THE USE OF THE DESIGNATED RIECIPIENT(S) NAMED
ABQVE IN ACCORDANCE WITH ANY RESTRICTIONS NOTED. IF THE READER OF THIS MESSAGE (S NOT THE INTENDED RECIPIENT OR
ANY AGENT RESPONSIBLE FORDELIVERING IT TO THE INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT Y 34U HAVE RECEIVED
THIS DOCUMENT IN ERROR, AND THAT ANY REVIEW, DISSEMINATION, DISTRIBUTION, OR COPYING OF THIS MESSAGE IS STRICTLY

PROHIBITED. |F YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR, PLEASE NOTIFY US IMMEDIATELY BY TELEPHONE AND
. RETURN THE MESSAGE TO US BY MAIL. THANK YOU.




- FLYNN & GUYMON

' ‘ ATTORNEYS

. 23 PUBLIC SQUARE, SUITE 440
PATRICK M. FLYNN BELLEVILLE, ILLINOIS 82220
DAVID E. GUYMON 818-233-0480

CARLA J. EHLERS FAX 618-233-0801 HAROLD BALTZ (1904-1870)
OTIS E. GUYMON {1808-1871)

August 3, 2001

FEDEX - OVERNIGHT:

Mr. Thomas J. Martin
Associate Regional Counsel
U.S. EPA, Region 5

77 West Jackson Blvd.
Chicago, IL 60604

In re: US EPA and IEPA v. Chemetco, Inc.
No. 00-670-DRH

Dear Tom:

In our last telephone conversation you asked that I submit
to you a Partial Consent Decree that would be acceptable to
Chemetco. I therefore enclose herewith a proposed Partial

‘ Consent Decree which has been revised by George’s office in his
absence. The proposed Partial Consent Decree has not as yet been
reviewed by George to insure that it is consistent with our last
telephone conversation and, subject to that review, I tender the
enclosed Partial Consent Decree to you.

As of the dictation of this letter, I am still waiting for
you to confirm a time for a telephone conference call on Monday,
August 6, 2001. In the meantime, I have received a letter from
Greg Sukys in which, among other things, he states that "I intend
to clarify Chemetco’s position during the August 6 telephone
conference call." Except for the enclosed proposed Partial
Consent Decree which you requested, I am not sure what additional
clarification is being requested.

I also believe Greg’s letter accentuates the negative while
I prefer to accentuate the positive. Chemetco does commit to the
investigation of Long Lake followed by a formal risk assessment
and, as a sign of Chemetco’s continuing good faith and hope of
reaching a proposed settlement, it is proceeding with the
sampling and risk assessment. You will be kept advised as
Chemetco proceeds.

Furthermore, Chemetco continues to commit to undertake
corrective action under RCRA 7003 for the facility, when
appropriate.




~

It is my understanding that Chemetco’s position on the Long
Lake investigation, risk assessment and remediation, if any, is
consistent with the normal practice for such activities.

Sipcerely yours,

Patrick M. Flyn
PMF: ek
Enc.
Cc: Mr. George M. von Stamwitz
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IN THE UNITED STATES DISTRICT COURT " 5.,/ V E D
: FOR THE SOUTHERN DISTRICT OF ILLINOIS -
T ~.'" 3 2007
UNITED STATES OF AMERICA )
| ) iy UKNEYS OFFi
P laintiff, ) "'-sl_,'Hrs_ lu.:l.:g]“:'s
)
V. ) Cause No. 99-CR-30048-WDS
)
CHEMETCO, INC., )
’ ) FILED
Defendant. )
AUG 0 2 2001
CLERK, U.S. DISTRICT COURT
SOUTHERN DI
ORDER  SVEEHOSHECUNs
STIEHL, District Judge:
Before the Court is defendant’s motion to modify sentence. In this motion, the
. defendant seeks to have the Court suspend the periodic payments ordered herein as part of

the defendant’s sentence for a period of six months, and to waive the interest as previously
ordered. On October 30, 2000, the Court fined the defendant corporation a total of
" $3,863,500, placed it on probation for a period of five ysars and ordered, as part of that
probation, quarterly payments of $250,000 by the defendant. The defendant has previously

paid a total of $900,000, on that fine, including two $250,000 quarterly payments, leaving

a balance of $2,963,000.

In support of the motion, the defendant has filed the affidavit of William C. -
Cassiday, defendant’s Vice-President and its Comptroller, setting forth the current market
conditions and the resulting financial problems which the market has created for the
defendant. Upon review of the record, the Court FINDS that the current market conditions
apparently have created a temporary financial situation for the defendant making it difficult

for the defendant to both continue its operations and employees and make the quarterly
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. payments on the monetary fine imposed as part of the defendant’s sentence. Accordingly,

‘ the Court GRANTS the defendant’s motion for modification as follows:
’ The Court HEREBY suspends, for a period of three (3) months, the required

quarterly payments of $250,000 on the fine. This suspension includes the waiver of interest.
Chemetco SHALL, within thirty (30) days of the date of this Order, disclose any and all real
estate holdings to the United States Probation Office. The disclosure shall include any real
estate Chemetco has an interest in, exclusive of its operating facility at Hartford, Illinois, and
shall include the location of the property, the current fair market valus and any liens or

encumbrances on the property. Chemetco SHALL also provide to the United States
Probation Office, within forty-five (45) days of the date of this Order, a current financial

‘ statement including a ledger of all receipts and disbursements since the date of sentencing.

IT IS SO ORDERED.
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FACSIMILE COVER SHEET

UNITED STATES ATTORNEY’S OFFICE
SOUTHERN DISTRICT OF ILLINOIS

Nine Executive Drive, Suite 300
Fairview Heights, Illinois 62208
Telephone: (618) 628-3700
FAX (618) 628-3720

DATE: August 16, 2001
TO: Tom Martin,

FAX NO: 312-886-7160
FROM: Michael J. Quinley
REMARKS: Chemetco
PAGES:

If you do not receive all pages as noted or if the copies are not legible please
notify Lynn at (618)628-3820.

This facsimile is intended only for the use of the individual or entity to which it is addressed and contains information
thatis privileged, confidential, and exempt from disclosure. [fthe recipient of this facsimile is not the intended recipient,
you are hereby notified that any dissemination, distribution, or copying of this Jacsimile is strictly prohibited. If you
have received this communication in error, please notify this office immediately by telephone and return the original
JSacsimile to us at the above address by the U.S. Post Office. Thank you.
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. IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

UNITED STATES OF AMERICA
and STATE OF ILLINOIS,

Plaintiffs,
No. 00-CV-670-DRH

VS.

CHEMETCO, INC,,

Defendant.

PLAINTIFF UNITED STATES’ MOTION FOR PARTIAL SUMMARY JUDGMENT

Th¢ plaintiff, the United States of America, by and through its attorneys, respectfully
‘ moves for partial summary judgment pursuant to Fed. R. Civ. P. 56.

1. The United S’_tates filed a complaint against Chemetco alleging violations fo the
federal environmental laws. See Complaint (Doc. No. 1).

2. In some counts, the United States alleges that Chemetco discharged pollutants
without a permit into waters of the United States.

3. In a previous case, a criminal case, Chemétco pled guilty to knowingly
diséharging pollutants without a permit. See United States v. Chemetco, Inc., No.
99-CR-30048-001-WDS, Judgment in a Criminal Case (S.D. Ill. Oct. 30, 2000).

4, In light of the criminal conviction on inclusive elements, Defendaﬁt Chemetco is
collaterally estopped from denying liability in this case.

5. No genuine issues of material fact exist, and Plaintiff is entitled to partial

. summary judgment as a matter of law, pursuant to Fed. R. Civ. P. 56. -




6. Pursuant to Local Rule 7.1(c), attached is Plaintiff’s brief in support of this

motion.

WHEREFORE, the plaintiff, the United States of America, respectfully requests this

Court render partial summary judgment for the plaintiff, pursuant to Fed. R. Civ. P: 56.

UNITED STATES OF AMERICA
. Respectfully submitted,

JOHN C. CRUDEN
Acting Assistant Attorney General
Environment and Natural Resources Division

GREGORY L. SUKYS
Trial Attorney

. U.S. Department of Justice
Environmental Enforcement Section
P.O. Box 7611
Washington, D.C. 20044
(202) 514-2068

\ ANDREW J. DOYLE
Trial Attorney
U.S. Department of Justice
Environmental Defense Section
P.O. Box 23986
Washington, D.C. 20026-3986
(202) 514-4427

W. CHARLES GRACE
United States Attorney
Southern District of Illinois

GERALD M. BURKE
Assistant United States Attorney
Southern District of Illinois
9 Executive Drive
. Fairview Heights, Illinois 62208-1344
(618) 628-3700



OF COUNSEL:

THOMAS J. MARTIN
Associate Regional Counsel
U.S. EPA, Region 5

77 West Jackson Boulevard
Chicago, Illinois 60604
(312) 886-4273

JEFFERY M. TREVINO
Associate Regional Counsel
U.S. EPA, Region 5

77 West Jackson Boulevard
Chicago, Illinois 60604
(312) 886-6729 '

PROOF OF SERVICE

I certify that ] am an employee in the Department of Justice and am competent to serve
papers. On August __, 2001, I served a copy of the attached Plaintiff United States’ Motion
for Partial Summary Judgment, Brief in Support, and Proposed Order by placing copies in
postpaid envelopes addressed to the below listed people and by depositing the envelopes in the

United States Mail.

Patrick M. Flynn

Attorney at Law

Flynn & Guymon

23 Public Square, Suite 440
Belleville, Illinois 62220
Attorney for Defendant Chemetco

Thomas Davis

James Morgan

Assistant Attorney Generals

Office of the Attorney Genera

State of Illinois :

500 South Second Street

Springfield, Illinois 62706

Attorneys for Plaintiff State of lllinois

John F. Cowling

Attorney at Law

Armstrong Teasdale LLP

One Metropolitan Square

211 North Broadway, Suite 2600

St. Louis, Missouri 63102-2740
Attorney for Defendant Chemetco




IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

UNITED STATES OF AMERICA
and STATE OF ILLINOIS,

Plaintiffs,

Vs. No. 00-CV-670-DRH

CHEMETCO, INC,,

N’ Nt Nt Nt s Nt Nt st s e’

Defendant.

BRIEF IN SUPPORT OF PLAINTIFF UNITED STATES’
MOTION FOR PARTIAL SUMMARY JUDGMENT

The plaintiff, the United States of America, by and through its attorneys, respectfully

moves for partial summary judgment pursuant to Fed. R. Civ. P. 56.
I. BACKGROUND

A. First Action - Criminal Suit.

Indictment. The United States indicted Chemetco and its supervising employees for
environmental violations. See United States v. Chemeico, Inc., No. 99-CR-30048-001-WDS,
Indictment (S.D. IIl. April 21, 1999) (attached). The indictment charged the defendants with
cdnépiring, from 1986 through September 18, 1996, to violate the Clean Water Act by
discharging pollutants, including lead, cadmium, and zinc, through a secret pipe into Long Lake
and its adjacent wetlaﬁds. (Indictment, at 1-11). The indictment also charged the defendants
with violating the Clean Water Act by the same conduct. (Indictment, at 11). Chemetco was
also charged with two counts of making materially false statements to the United States

Environmental Protection Agency and, in one count, to the United States Army Corps of




Engineers. (Indictfnent, at 11-14).

Plea of Guilty. On January 10, 2000, Chemetco pled to all four counts of the indictment.
Chemetco pled nolo céntendere to the third and fourth counts of false statements.

Stipulated Facts. Chemetco stipulated to the following facts:

- Chemetco discharged contaminated storm water into the wetlands surrounding the
discharge pipe (south of facility) and the unnamed ditch tributary located on Chemetco’s
property (Stipulation, at 6, T 23);

- Inspectors observed polluted water flowing into the ditch draining into Long Lake
(Stipulation, at 6, T 21);

- Chemetco discharged contaminated storm water after the expiration of its permit for
Outfall 001 (Stipulation, at 3);

- Chemetco discharged contaminated storm water in violation of its permit for Outfall
002 (Stipulation, at 4-5),

~ From the time of the secret pipe’s installation in or about September 1986, until and on
September 18, 1996, the secret pipe Was used to discharge excess water, which was
contaminated with the toxic metals lead and cadmium and with other pollutants, from the
Chemetco plant site and into the unnamed ditch tributary to Long Lake located on property
owned by Chemetco. (Stipulation, at 5, 1 19); and,

- Chemetco did not have a permit under the Clean Water Act to discharge pollutants
from the secret pipe into the unnamed ditch tributary to Long Lake (Stipulation, at 5,  20).

See United States v. Chemetco, Inc., No. 99-CR-30048-001-WDS, Stipulation of Facts (S.D. IIL.

Jan. 11, 2000) (attached).




Sentence and Conviction. On October 30, 2000, the district court sentenced Chemetco
to a fine, penalty, injunctive relief, and conditions of probation. See United States v. Chemetco,
Inc., No. 99-CR-30048-001-WDS, Judgment in a Criminal Case (S.D. Ill. Oct. 30, 2000)
(attached).

Appeal. On appeal, Chemetco challenges the penalties in one of the foﬁr counts. See
United States v. Chemetco, Inc., Nq. 00-3940, Docket Entry - case argued on April 20, 2001 (7th
Cir. April 20, 2001). Chemetco does not challenge the conviction.

B. Second Action - Civil Suit.

Complainf. On August 25, 2000, the United States filed this civil complaint against
Chemetco alleging violations of the federal environmental laws. See Complaint (Doc. No. 1). In
asserting violations of the Clean Water Act, the United States alleges that Chemetcp (1) violated
the provisions of a National Pollution Discharge Elimination System (“NPDES”) permit issued
by the State of Illinois in 1990; (2) violated the provisions of an NPDES permit issued by the
State of Illinois in 1996; (3) discharged pollutants into waters of the United States at the
Chemetco Facility without prior authorization by U.S. EPA; (4) discharged pollutants into
wetiands at the Chemetco Facility without prior authorization by the United States Department
of the Army; and (5) failed to comply with an Administrative Order issued by U.S. EPA in 1997.
In asserting violations under the Resource Conservation and Recovery Act, the United States
alleges that Chemetco (6) disposed of hazardous waste, in the form of lead-hazardous refractory
brick, pulverized refractory brick, and associated gunning material, without obtaining an
appropriate permit; (7) treated, stored, and/or disposed of hazardous waste in the form of

cadmium- and lead- bearing slurry and associated debris, without obtaining an appropriate




permit; (8) failed to determine whether certain lead-bearing solid waste slag stored at the
Chemetco Facility is a hazardous waste; and (9) stored and/or disposed of hazardous waste, in
the form of lead-bearing slag, without obtaining an appropriate permit. Further, because U.S.
EPA determined that there is or has been a release of hazardous waste into the environment from
the Chemetco Facility, the United States requested that the Court order Chemetco to conduct a
facility-wide corrective action.

Relevant Counts. In the first four counts, the United States alleges violations that stem
from Chemetco discharging pollutants without a permit into waters of the United States.
(Complaint).

In Plaintiff’s First Claim for Relief, the United States alleges that Defendant Chemetco
disqharged pollutants in violation of its Outfall 002 permit for 1990. (Complaint, at 28-29).

In its Second Claim for Relief, the United States alleges that Chemetco failed to prevent
and plan against the discharging of polluted storm water. (Complaint, at 29-30).

In its Third Claim for Relief (language similar to the criminal indictment), the United
States alleges that Chemetco discharged pollutants without a permit. (Complaint, at 30-31).

In its Fourth Claim for Relief, the United States alleges that Chemetco discharged
pollutants into the wetlands without a permit. (Complaint, at 32-33). This count only goes back
to 1980 and relies also on other evidence. |

IL. STATEMENT OF THE LAW

Standard of Review. Summary judgment shall be rendered when the record, viewed in a

light most favorable to the non-moving party, reveals that there is no genuine issue as to any

material fact and that the moving party is entitled to judgment as a matter of law. Fed. R. Civ. P.




56(@).

Collateral Estoppel. Collateral estoppel is an affirmative defense barring a party from
relitigating an issue determined against that party in an earlier action, even if the second action
différs significantly from the first action. See Black’s Law Dictionary 256 (7th ed. 1999). The
Seventh Circuit has similarly stated that “collatefal estoppel ‘means simply that when an issue of
ultimate fact has once been determined by a valid and final judgment, that issue cannot again be
litigated between the same parties in any future lawsuit.”” United States v. Green, 735 F.2d
1018, 1027 (7th Cir. 1984) (citing Ashe v. Swenson, 397 U.S. 436 (1970)).

A criminal conviction can be used as collateral estoppel in a later civil action. Apley v.
Apley, 832 F.2d 1021, 1025 (7th Cir. 1987). See also United States v. Krietemeyer, 506 F. Supp.
289, 292 (S.D. Ill. 1980) (criminal conviction used in later civil fraud case). A “conviction is
coﬂclusive as to an issue arising against the criminal defendant in a subsequent civil action.” In
the Matter of Raiford, 695 F.2d 521, 522 (7th Cir. 1983).

Collateral estoppel has four requiréments._ First, the issue sought to be precluded must be
the same as that involved in the first action. Second, the issue must have been acfually litigated.
Third, the determination of the issue must have been essential to the final judgment. Fourth and
finally, the party against whom estoppel is invoked must fully be represented in the first action.
Teamsters Local 282 Pension Fund Trust v. Angelos, 815 F.2d 452, 456 (7th Cir. 1987).

ITII. ANALYSIS
A. First Requirement - Same Issue.
The issue sought to be litigated in this case is identical to that which was litigated in the

criminal proceeding. In the criminal proceeding, Defendant Chemetco was charged with




knowingly discharging pollutants, including lead, cadmium, and zinc, through a secret pipe into
Long Lake and its adjacent wetlands. This is the same violation, absent the higher mens rea of
knowledge, is found in the civil complaint. As such, what remains to be litigated in this case was
already litigated in the criminal case. Therefore, the first step of the four-part test is satisfied.

B. Second Requirement - Actually Litigated.

The second inquiry is whether the issue was actually litigated. A reading of the
indictment and stipulation of facts in this matter leaves no doubt that this matter was actually
litigated. Defendant was criminally charged with substantive and conspiracy counts of
knowihgly discharging pollutants without a permit for which he is being sued in the instant civil
action. Defendant entered into a stipulation of facts supporting the conviction aﬁd pled to the
indictment. Therefore, the second step is satisfied.

C. Third Requirement - Essential Issue.

The third inquiry is whether the determination of the issue was essential to the final
judgment in the criminal case. In order to criminally convict Chemetco, the United States had to
prove, beyond a reasonable doubt, the following elements:

- Count 1 - Conspiracy

First, that the conspiracy as charged in Count 1 of the Indictment to violate the Clean
Water Act existed; |

Second, that the defendant knowingly became a member of the conspiracy with an
intention to further the conspiracy; and,

Third, that an overt act was committed by at least one conspirator in furtherance of the

conspiracy.




See 18 U.S.C. § 371.
| - Count 2 - Violation of the Clean Water Act

First, on or about the dates charged, the Defendant knowingly discharged, or caused to be
discharged a pollutant;

Second, the pollutant was discharged from a point source into a water of the United
States; and,

Third, the discharge was without a Clean Water Act permit or in violation of a Clean
Water Act permit.

See 33 U.S.C. §§ 1311 (a), 1319(c)(2)(A).

Defendant Chemetco pled to both counts of the indictment. Furthermore, Chemetco
stipﬁlated to those factual allegations and other facts from the stipulation of facts. The claims in
the civil case are the same, except the United States does not need to prove a “knowing” mens
rea or a conspiracy. Therefore, the issues the Defendant tries or would try to litigate here were
essential issues in the previous litigation, and the third step is satisfied.

D. Fourth Requirement - Non-Moving Party Represented in First Action.

The final inquiry is whether the party against whom estoppel is invoked was fully
represented by counsel. In the criminal case, Defendant Chemetco was represented by counsel:
James K. Donovan, now a state judge; Bruce N. Cook of Cook, Shevlin, Ysursa, Brauer &
Bartholomew, Ltd.; and Thomas L. Orris, then with Armstrong Teasdale LLP. Chemetco was
fully represented, and this the fourth and final step is satisfied.

In conclusion, Defendant Chemetco is collaterally estopped from denying liability in this

case.




E. Guilty Plea to Indictment Collateral Estop First Four Counts of Complaint.
The final housekeeping matter is which of the four counts in the civil complaint are
entitled to the benefit of the collateral estoppel.

[** needs to be filled in **]

IV. CONCLUSION
Because all four steps of the test to determine whether collateral estoppel ié proper have
been satisfied, this Court should find that Defendant Chemetco is collaterally estopped from
denying liability in this case.
WHEREFORE, the plaintiff, the United States of America, respectfully requests this
Court render partial summary judgment for the plaintiff, pursuant to Fed. R. Civ. P. 56.

. UNITED STATES OF AMERICA
Respectfully submitted,

JOHN C. CRUDEN
Acting Assistant Attorney General
Environment and Natural Resources Division

GREGORY L. SUKYS -

Trial Attorney

U.S. Department of Justice
Environmental Enforcement Section
P.O. Box 7611

Washington, D.C. 20044

(202) 514-2068

ANDREW J. DOYLE
Trial Attorney
U.S. Department of Justice
‘ : Environmental Defense Section
P.O. Box 23986




OF COUNSEL:

THOMAS J. MARTIN
Associate Regional Counsel
U.S. EPA, Region 5

77 West Jackson Boulevard
Chicago, Illinois 60604
(312) 886-4273

JEFFERY M. TREVINO
Associate Regional Counsel
U.S. EPA, Region 5

77 West Jackson Boulevard -

Chicago, Illinois 60604
(312) 886-6729

Washington, D.C. 20026-3986
(202) 514-4427

W. CHARLES GRACE
United States Attorney
Southern District of Illinois

GERALD M. BURKE
Assistant United States Attorney
Southern District of Illinois

9 Executive Drive _
Fairview Heights, [llinois 62208-1344
(618) 628-3700




IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS
UNITED STATES OF AMERICA )
and STATE OF ILLINOIS, )
Plaintiffs,

VS. No. 00-CV-670-DRH

CHEMETCO, INC., )

A g

Defendant.
MEMORANDUM AND ORDER

HERNDON, District Judge:

Before the Court is a motion for partial summary judgment by the plaintiff, the United
States of America. The United States filed a complaint against Chemetco alleging violations fo
the federal environméntal laws. See Complaint (Doc. No. 1). In the first four counts in the
complaint in this instant case, the United States alleges that Chemetco discharged pollutants
without a permit into waters of the United States. In a previous case, a criminal case, Chemetco
pled guilty to knowingly discharging pollutants without a permit: United States v. Chemetco,
Inc., No. 99-CR-30048-001-WDS (S.D. IIL.).

A criminal conviction can be used as colllateral estoppel in a later civil action. Apley v.
Apley, 832 F.2d 1021, 1025 (7th Cir. 1987). In light of the criminal conviction on inclusive
elements, Defendant Chemetco is collaterally estopped from denying liability in this case. No
genuine issues of material fact exist, and Plaintiff is entitled to partial summary judgment as a

matter of law, pursuant to Fed. R. Civ. P. 56.




Therefore, this Court GRANTS the United States’ motion for partial summary judgment.
IT IS SO ORDERED.

DATED: », 2001.

DAVID R. HERNDON
UNITED STATES DISTRICT JUDGE
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ma gw Christopher Black
» 05/14/2001 02:06 PM

To: Thomas Martin
Subject: Chemetco May 7, FAX

Tom,

| reviewed the memo from Environ to Heather Young/Chemetco dated May3, 2001.

Here are my coments:

They propose analyzing the samples for the expanded COC list at 209, of the locations. | think a
more reasonable number is 33% of the samples ran for the expanded COC list. Keeping it as a
percentage is more useful if the final number of sample locations differs from the SOW. They
propose 1 bkgd sample, one near source, and one downgradient sample if we go 33% we would
have 2 of each samples mentioned. One fall back is that we take duplicates and run the full COC
list for all samples, the aditional cost is negligible. They list the sample locations in Table 1, this
assumes we will use the sample locations laid out in the SOW. Another thing to clarify is that all
the samples analyzed for the expanded list are sediment samples and not surface water. -

Chris Black
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Q“ — 6.  All documents regarding any RCRA inspections of the Chemetco facility.

~

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF ILLINOIS

UNITED STATES OF AMERICA
Plaintiff,
v. CIV. No. 00-670-DRH

CHEMETCO, INC.

Defendant.

DEFENDANT’S FIRST REQUEST
FOR PRODUCTION OF DOCUMENTS

Defendant requests plaintiff to produce the following documents and things in

accordance with the definition and scope of Rule 34 of the Federal Rules of Civil Procedure:
7

1. All documents identified in your answers to Dcfcndant’é First Interrogatories. .

2. All documents regarding the alleged discharge of pollutants into ﬁavigable waters
by Chemctco, Inc., including, without limitation, the addition of solid waste, rock, dirt, sand and
industrial waste to wetlands without a permit.

3. All documents regarding any NPDES permits and applications for such permits
referred to in the Complaint.

4,  All documents regarding any storm water compliance inspections at the Chemetco
facility. |

5.  All documents regarding any storm water prevention plans submitted by Chemetco
and any review of such plans.
/

¢ 7. All test results of any samples taken on the Chemetco facility, or off the Chemetco

facility that you believe are related to the Chemetco facility than were taken as a result of any

actual or suspected activities of Chemetco.
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IMPORTANT: This facsimile is intended only for the use of the individual or entity to which it is addressed. It
may contain information that is privileged, confidential, or otherwise protected from disclosure under applicable
law. Ifthe reader of this ransmission is not the intended recipient or the employee or agent responsible for
delivering the transmission to the intended recipient, you are hereby notified that any dissemination, distribution,
copying or use of this ransmission or it's contents is strictly prohibited. If you have received this transmission in
error, please notify us by telephoning and retum the original transmisgion to us at the address given below.

FROM:  Department of Justice
Environment and Natural Resources Division
Environmental Enforcement

Fax No. (202) 616-6584
Voice No.  (202) 514-2068

SENT BY: Greg Sukys

TO: Tom Martin
314

FAXNO: (262 886-0747

DATE: May 8§, 2001

NUMBER OF PAGES SENT (INCLUDING COVER PAGE) 4
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U.S. Department of Justice

Environment and Natural Resources Division

Andrew J. Doyle ]
Environmental Defense Section ) Telephone (202) 514-4427

P.O. Box 23986 Facsimile (202) 514-8865
Washington, DC 20026-3986

April 30, 2001
VIA FIRST CILASS MAIL

John Cowling, Esqg.

Armstrong, Teasdale, Schlafly & Davis
One Metropolitan Square, Suite 2600
St. Louis, Missouri 63102-2740

(314) 621-5070

Re: United States v. Chemetco, No. 00-670-DRH (S.D. Ill.)

Dear John:

Thank you for agreeing to an additional extension of time
for the United States to respond to Chemetco’s First
Interrogatories and Request for Production of Documents that
were served through U.S. mail on March 1, 2001. Under the
rules of civil procedure and the parties’ previous agreement
to a 30-day extension of time, our responses were due to be
served on you on May 3, 2001.

As agreed today, we will call you on or about May 8 about
the status of our responses. We will endeavor to get them to
you as soon as possible.

As always, please call either of us with any questions.

Sincerely,

‘.f:?E:::l//fiii::_____-\\\x
/Anqggﬁijzf%oyle

Gregory L. Sukys

cc:_  Gerald Burke, AUSA
\Thomas Martin, EPA Region 5
Jeffery Trevino, EPA Region 5
Cassandra Rice, EPA OECA
Mary Andrews, EPA OECA
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T 4. VERNETA SIMON
04/13/2001 07:21 AM

To: Reginald Arkell cc: Larry Jensen, Cathleen Martwick, Mary Fulghum, FREDRICK MICKE, Derrick Kimbrou
Subject: Lindsay Light 1l

Please research the owner of 22 West Hubbard & 30 West Hubbard. Yesterday evening, | noticed
a "Building Available" Sign in front of 22 West Hubbard. Unfortunately, | did not have a pen. Please
note this building is next to the building that had the recent elevator accident. Furthermore, 22
West and 30 West have a common wall. Thanks!
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF ILLINOIS

UNITED STATES OF AMERICA
Plaintiff,
v. CIV. No. 00-670-DRH

CHEMETCO, INC.

Defendant.

Nt Nt N e St i’ g’ et

DEFENDANT’S FIRST INTERROGATORIES

Defendant propounds the following interrogatories upon plaintiff to be answered in
accordance with the definitions and scope of Rule 33 of the Federal Rules of Civil Procedure:
INTERROGATORY NO. 1:

Identify the name and, if known, the address and telephone number, of each individual likely to
have discoverable information relevant to all facts and assertions contained in the Complaint.

ANSWER:

INTERROGATORY NO. 2:
For cach person identified in your answer to interrogatory 1, identify which facts and assertions
about which that person is likely to have information.

ANSWER:

ty



INTERROGATORY NO. 3:
The name, address and telephone number of any expert witness who may be used by plaintiff at
trial to present evidence under Rules 702, 703 or 705 of the Federal Rules of Civil Procedure.

ANSWER: -

INTERROGATORY NO. 4:

Identify any statements concerning this action or its subject matter previously made by any
employee, agent or representative of Chemetco, Inc. including the name of the person making
the statement, the date of the statement, the method of transcription of the statement and the
identify the location and custodian of the statement.

ANSWER:

Respectfully submitted,
A RONG TEASDALE LLP

A VOI/O((:/W/

Je Cowling

One Mgtropolitan Square, Suite 2600
St. Louis, Missouri 63102-2740
(314) 621-5070

(314) 621-5065 (facsimile)

ATTORNEYS FOR DEFENDANT
CHEMETCO, INC.

SACLIENTS\11378\00001150494Q37.DOC




FLYNN & GUYMON

Patrick M. Flynn

23 Public Square, Suite 440

Belleville, IL 62220

(618) 233-0480

(618) 233-0601 (facsimile) -
Attorney for Defendant CHEMETCO, INC.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy. of the foregoing was mailed first class,
postage prepaid this 1st day of March, 2001, to:

Gregory L. Sukys

U.S. Department of Justice
Environmental Enforcement Section
P.O.Box 7611

Washington, D.C. 20044

Andrew J. Doyle

U.S. Department of Justice
Environmental Defense Section
P.O. Box 23986

Washington, D.C. 20026-3986

Thomas J. Martin

Associate Regional Counsel
U.S. EPA, Region 5

- 77 West Jackson Boulevard

Chicago, IL 60604

Jeffery M. Trevino
Associate Regional Counsel
U.S. EPA, Region 5

77 West Jackson Boulevard
Chicago, IL 60604

SACLIENTS\ 1378\00001180494037.DOC
-
-

Gerald M. Burke

Assistant U.S. Attorney
Southern District of Illinois
9 Executive Drive, Suite 300
Fairview Heights, IL. 62208

Cassandra Rice

U.S. EPA

Office of Enforcement and
Compliance Assurance

401 M. Street, S.W.

Washington, D.C. 20460

Mary Andrews

U.S. EPA

Office of Enforcement and
Compliance Assurance

401 M. Street, S.W.

Washington, D.C. 20460

o Ok



. UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF ILLINOIS

UNITED STATES OF AMERICA
Plaintiff,
CIV. No. 00-670-DRH

V.

CHEMETCO, INC.

Nt N Nt N St s o ae’

Defendant.

DEFENDANT’S FIRST REQUEST
FOR PRODUCTION OF DOCUMENTS

Defendant requests plaintiff to produce the following documents and things in
accordance with the definition and scope of Rule 34 of the Federal Rules of Civil Procedure:

1. All documents identified in your answers to Defendant’s First Interrogatories.

2. All documents regarding.the alleged discharge of pollutants into navigable waters
by Chemetco, Inc., including, without limitation, the addition of solid waste, rock, dirt, sand and
industrial waste to wetlands without a permit.

3. All documents regarding any NPDES permits and applications for such permits
referred to in the Complaint.

4. All documents regarding any storm water compliance inspections at the Chemetco
facility.

5. All documents regarding any storm water prevention plans submitted by Chemetco
and any review of such plans.

6.  All documents r'egarding any RCRA inspections of the Chemetco facility.

7. All test results of any samples taken on the Chemetco facility, or off the Chemetco
facility that you believe are related to the Chemetco facility than were taken as a result of any

actual or suspected activities of Chemetco.



8. Al dqcuments regarding any actions by the US Army Corps of Engineers relating
to Chemetco Inc. or its facilities.

9. Al documeni regarding any impoundment dams constructed by or for Chemetco.

10. All documents related to any by-products, slag, sludges, gunning material,
refractory brick, dead trees and spent materials generated by Chemetco, including without
limitation, any test results from testing of those materials.

11. All documents regarding any slurry discharges by Chemetco.

12.  All documents regarding any outfall exceedances by Chemetco as alleged in the
Complaint.

13. All documents regarding any violation notices referred to in the Complaint.

14. All documents regarding any Wetland Determinations related to the property
referred to in the Complaint.

15.  All documents regarding any zinc oxide discharges by Chemetco, Inc.

16. All documents regarding the nature and appearance of the Chemetco Facility.

17.  All documents regarding Chemetco Inc.’s waste handling, storage and disposal
practices.

18. All documents regarding the appropriateness and extent of a civil penalty for the
conduct alleged in the Complaint.

19. All documents regarding the NPDES and storm water claims alleged in the
Complaint and referred to in your initial disclosures.

20. All documents regarding Chemetco’s sewer and water treatment systems as referred
to in your initial disclosures.

21. All documents regarding the discharge pipe, the matter being discharged, the

discharge and Chemetco’s response to the discharge as referred to in your initial disclosures.



22_..:1' All doéumcﬂtgg.ffegarding any RCRA sampling or inspections of the Chemetco
facilities. R -

23. | All documents regarding the representativeness of the sampling of the slag pile
waste, as referred to in youf initial disclosures. -

24. All documents regarding the need for and types of corrective action necessary at the .
facility under RCRA. |

25. All documents regarding Chemetco’s water discharges.

26. All documents regarding the groundwater conditions at the Chemetco facility.

27. Al documénts regarding the development and implementation of the May 1998
sampling plén réferréd to in your initial disclosures.

28, Allll(:locuments regarding the application of the Bevill exclusions and applicability.
of the TCLP for mvi.ni'ng ana mineral waste as referred to in your initial disclosures.

29. All documents provided to any expert witness who may be used by plaintiff at trial

to present evidence under Rules 702, 703 or 705 of the Federal Rules of Civil Procedure.

Respectfully submitted,
STRONG TEASDALE LLP
ml u-\/
John . Cowling

One M CtiOpOhtdn Square, 3 1te 2600
St. Louts, Missourt 63102- 2740
(314) 621-5070

(314) 621-5065 (facsimile)

ATTORNEYS FOR DEF ENDANT
CHEMETCO, INC.
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FLYNN & GUYMON

Patrick M. Flynn

23 Public Square, Suite 440

Belleville, IL 62220

(618)233-0480 :

(618) 233-0601 (facsimile) -
Attorney for Defendant CHEME TCO INC.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing was mailed first class,
postage prepaid this 1st day of March, 2001, to:

Gregory L. Sukys "~ Gerald M. Burke

U.S. Department of Justice Assistant U.S. Attorney

Environmental Enforcement Section Southern District of Illinois

P.O. Box 7611 9 Executive Drive, Suite 300

Washington, D.C. 20044 Fairview Heights, IL 62208

Andrew J. Doyle Cassandra Rice

U.S. Department of Justice U.S. EPA

Environmental Defense Section Office of Enforcement and

P.O. Box 23986 ' Compliance Assurance

Washington, D.C. 20026-3986 401 M. Street, S.W.
Washington, D.C. 20460

Thomas J. Martin : Mary Andrews

Associate Regional Counsel U.S. EPA o

U.S. EPA, Region 5 Office of Enforcement and

77 West Jackson Boulevard Compliance Assurance

Chicago, IL. 60604 401 M. Street, S.W.

Washington, D.C. 20460
Jeffery M. Trevino
Associate Regional Counsel
U.S. EPA, Region 5
77 West Jackson Boulevard
Chicago, IL 60604
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: g X U.S. Department of Justice 0 A

Environment and Natural Resources Division

Environmental Enforcement Section Telep{mn ¢ (202) 514-2068
P.0, Box 7611 Facsimile (202) 616-6584

Washington, DC 20044-7611

February 23, 2001
VIA FACSIMILE

George M. von Stamwitz, Esq.
Armstrong Teasdale LLP
Suite 2600

One Metropolitan Square

St. Louis, MO 63102-2740

Re:  United States v. Chemetco, No. 00-670-DRH (S.D. 111.)
Illinois v. Chemetco, No. 00-677-WDS (S.D. I1L.)

Dear George:

This responds to your March 9, 2000 letter concerning the regulatory status of the slag at
Chemetco’s facility. We cannot agree with the analyses and conclusions included in that letter,
‘ .for the reasons set forth below.

First, as set out in the United States’ complaint, it is and remains EPA’s position that the
waste slag comprising the large pile on Chemetco’s property is a “solid waste” under RCRA.
There are several reasons for this determination: '

- Inputs used in Chemetco’s smelting operation (e.g., automotive radiators and other high
lead and zinc content scrap) lead to outputs (i.e., the waste slag) that contain extremely high
concentrations of lead. The inputs used by Chemetco have produced a waste slag dissimilar to
the slag of other smelting operations.

- The waste slag is a process residue which is not one of the primary products of
Chemetco’s production process. As such, Chemetco’s waste slag is a “byproduct” under RCRA.

- Chemetco accumulates and stores the waste slag on the ground in an “uncontained”
manner beyond regulatory time frames. As such, the waste slag 1s considered “abandoned”
under RCRA.

- To the extent Chemetco has attempted to recycle or use the waste slag as a product, it
has done so in a way that relies on speculative accumulation of the waste slag on the facility
grounds and which constitutes sham recycling or relies on a use in a manner constituting
disposal.

- The proposed use of Chemetco’s waste slag as an additive to cement (See Appendix 5
to your March 9, 2000 letter, entitled, "Chemetco Slag Issues”), would not change this
determination.

~ Because the slag is a solid waste, 35 Ill. Adm. Code 722.111 and 40 C.F.R. § 262.11
require that Chemetco determine whether the waste slag also is a “hazardous waste.” Chemetco
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acknowledged the applicability of the hazardous waste determination requirement in 1988 by
applying the then applicable test for the toxicity characteristic, the “EP Tox” test, to its slag.
There are still many questions about whether those analyses showed the slag to be non-
hazardous. However, this question is irrelevant because no wastes were “grand fathered” as
being non-hazardous by virtue of the old EP Tox rule. Thus, there is no legal relevance attached
to the characterization of the slag in 1988 using EP Tox.

As you know, the Toxicity Characteristic Leaching Procedure (“TCLP”), which was
developed pursuant to the Hazardous and Solid Waste Amendments of 1984, and which became
effective on September 25, 1990, applies to secondary copper smelting operations such as
Chemetco’s. The TC rule requires generators to determine if their waste was hazardous under
TCLP, including wastes previously tested under EP Tox. Guidance documents issued by EPA
advise generators that they need not fest their waste to determine if it is bazardous, but emphasize
that incorrect determinations that are based on knowledge of the waste and/or the process that
generated the waste subject generators to liability under RCRA.! Here, Chemetco either failed to
undertake the required waste determination or failed to disclose the results of its determination to
EPA and the State. In any event, the TCLP sample results for every sample of Chemetco’s waste
slag taken from the slag pile by EPA exhibited the characteristic of toxicity due to lead content.

Exhibit 5 of your March 9, 2000 letter also discusses the statistical validity and
representativeness of the waste slag samples that EPA took at the pile. The definition of
“representative sample” set forth at 40 C.F.R.§ 260.10 states that the term “means a sample of a
universe or whole (e.g., waste pile, lagoon, groundwater) which can be expected to exhibit the
average properties of the universe or whole.” In this case, given what is known about the nature
of Chemetco's operation, the slag Chemetco has produced, and how the slag is generated, U.S.
EPA has no reason to believe that the waste slag in one area of the pile varies to any legally
significant degree with other sections of the slag pile such that any difference would change the
regulatory status of the waste slag, especially as to lead content. Nonetheless, EPA took 20
samples from various parts of the waste slag pile on Chemetco’s property, i.e., 17 composite
samples and 3 grab samples. We previously provided you a detailed description of the field
sampling protocol and sampling procedures used in that investigation. It is EPA’s position that
the protocol and procedures followed by EPA produced a statistically valid representative
analysis of the slag pile in compliance with the rule cited above.

It is also EPA’s position that, absent information to the contrary, the results of the
sampling and the magnitude of the exceedance over the lead standard address any representa-

! The preamble to the TC-rule, located at 55 FR 11798 (Mar. 29, 1990), states, “the regulations do not require testing; a

generator may apply knowledge of the waste to determine if it is hazardous.” Id., at 11806. However, the preamble
clearly contemplates that incorrect determinations based on knowledge of the waste and its generation processes will
subject generators to liability:

While the Agency believes that a testing requirement could improve the Agency's enforcement tools, the
Agency believes that the current requirements for hazardous waste determinations are not ineffective

* because many generators do have sufficient knowledge to make a determination without a test. The
Agency further believes that liability for incorrect determinations provides a strong incentive for not
misclassifying hazardous wastes as non-hazardous.

Id., at 11829. See also, EPA/OSWER Doc. No. 9451.1991 (03) (“The regulations allow generators to use their

doo3

knowledge of the waste and/or the process that generated it to determine if it is hazardous. They are, however, required to

be correct in their determination™) (enclosed).

-2-
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. tiveness assertion that you might raise. The regulatory preamble to certain regulatory
amendments proposed on Feb. 8, 1990, states:

If a sample possesses the property of interest, or contains the constituent at a high
enough level relative to the regulatory threshold, then the population from which
the sample was drawn must also possess the property of interest or contain that
constituent. Depending on the degree to which the property of interest is
exceeded, testing of samples which represent all aspects of the waste or other
material may not be necessary to prove that the waste is subject to regulation.

55 Fed. Reg. 4441 (Feb. 8, 1990).2 This is precisely what the sample results show. Not only
were all 20 samples taken from the waste slag pile in excess of the TCLP regulatory limit of
5mg/1 (for lead), but nearly all of the sample results were at least two times over the limit.
Further, the statistical mean of the lead samples was 35.2 mg/l, with a 95 percent confidence
level of 9.47. This indicates that 95 percent of all the TCLP lead results are between 25.7 and
44 7mg/l. The confidence level indicates that 95 percent of the slag pile area which was
characterized has a TCLP limit of 25.7 mg/l. This figure is over 5 times the regulatory limit.
Such results are at a high enough level compared to the regulatory threshold to negate the need
for further testing.

Finally, your letter discusses the TCLP and Chemetco’s position regarding the applica-
bility of the Synthetic Precipitation Leaching Procedure (“SPLP”). EPA’s regulations require the
use of TCLP in hazardous waste determinations at secondary copper facilities such as
Chemetco’s. Under the regulation, EPA has no discretion to use other testing methods or to
analyze criteria related to the whether the waste at issue is subject to the TCLP “mismanagement

scenario.” The cases cited in your letter involve (mostly unsuccessful) challenges to regulations,

not application(s) of the test in the enforcement context. It is too late for Chemetco to challenge

the regulation and its applicability to Chemetco’s facility. This being the case, the SPLP sample
results simply are irrelevant for hazardous waste determination purposes.

We look forward to further discussions on this topic, however, we should realistically
assess whether an agreement can be reached concerning the regulatory status of, and corrective
action options for, the waste slag, since the absence of an agreement will guide our discovery
efforts.

Sincerely,

Enclosure

? On January 23, 1989, EPA proposed amending its hazardous waste testing and monitoring regulations under RCRA
Subtitle C by: (1) Incorporating the Third Edition of "Test Methods for Evaluating Solid Waste, Physical/Chemical
Methods," {(SW-846) into the RCRA reguiations; (2) updating SW-846 with additional methods and informaticn; and (3)
mandating minimum Quality Control (QC) procedures for all RCRA testing. (54 FR 3212-3229 (Jan.23, 1989)). In
response to comments, EPA proposed, in addition to the option of promulgating the rulemaking as proposed, a number of
technical modifications and/or clarifications to the Third Edition of SW-846 and the inclusion of specific QC procedures in
SW-846, to be incorporated as Chapter One of SW-846. EPA also proposed deleting appendices Il -and X to 40 C.F.R.
part 261. As such, EPA reopened the comment period to receive comments on the new options and the deletion of

. appendices IIT and X. See 55 FR 4440 (Feb. 8, 1990).
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9451.1991(03)
OFFICE OF SOLID WASTE AND EMERGENCY RESPONSE
APR 16 1991

Mr. Michael H. Oberg

Chief Operating Officer

United Marketing International, Inc.
P.O. Box 989

Everett, WA 98206-0989

Dear Mr. Oberg:

Thank you for your letter dated February 19, 1991 concemning
the Toxicity Characteristic (TC) rule and its relationship to
used oil filter disposal as outlined in a October 30, 1990
memorandum to Mr. Robert Duprey in EPA's Region 8 office.

The TC rule was effective in all states on September 25,

1990, regardless of the state's RCRA authorization status. The
TC will be implemented and enforced by EPA's Regional Offices
until such time as states are authorized to implement and enforce
the TC. Please note that the compliance date for generators of
small quantities (from 100 to 1000 kg of total hazardous waste in
a calendar month) of TC-hazardous wastes was March 29, 1991.
Small quantity generators (SQGs) were required to begin managing
their TC-hazardous waste in accordance with all applicable
hazardous waste regulations on that date. Of particular concern
to the Agency is the proper management (e.g., storage, treatment,
transportation and disposal) of these wastes. '

As a point of clarification, I would also note that under

the TC rule, generators are not specifically required to test
their waste. The regulations allow generators to use their
knowledge of the waste and/or the process that generated it to
determine if it is hazardous. They are, however, required to be
correct in their determination.

The Agency intends to fully enforce this rule. The Agency's
enforcement policy clearly is designed to identify and prosecute
violators and to deny any economic benefit resulting from
violations. Civil and criminal penalties are also available as
enforcement tools.

@006
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. Finally, the Office of Solid waste appreciates the

information you provided pertaining to recently completed studies
of used oil filters conducted by the University of Northern Jowa.
This study addresses the Agency's recommended best operating
practice contained in the October 30, 1990 memorandum which
suggested both draining and crushing of the oil filter to ensure
maximum removal of the oil. Of course, as discussed earlier,

each hazardous waste generator is ultimately responsible for
making their own determination as to whether their waste is
hazardous under the TC rule for any waste stream generated.

I hope this letter clarifies the nature of the Agency's
implementation of the TC rule. If you have any additional
questions, please feel free to contact Mr. Steve Cochran of my
staff at (202) 382-4770 for general TC questions and Mr. Hugh
Davis in the Office of Waste Programs Enforcement at (202) 475-
9867, if you have TC enforcement questions.

Sincerely,

‘ Original Document signed

Sylvia K. Lowrance
Director
Office of Solid Waste




U.S. Department of Justice

Environment and Natural Resources Division

Environmental Enforcement Section Telephone (202) 514-2068
P.O. Box 7611 Facsimile (202) 616-6584
Washington, DC 20044-7611

February 21, 2001
VIA FACSIMILE

George M. von Stamwitz
Armstrong Teasdale LLP
Suite 2600

One Metropolitan Square
St. Louis, MO 63102-2740

Re:  United States v. Chemetco, No. 00-670-DRH (S.D.111.)
Illinois v. Chemetco, No. 00-677-WDS (S.D. I11.)

Dear George:

In anticipation of an agreement on the terms of the proposed partial consent decree
addressing the zinc oxide and refractory brick disposal areas, this letter discusses the United
State’s position on the waste slag now stored at Chemetco’s facility in Hartford, Illinois
("Hartford Facility"). We believe that the parties should turn their attention toward determining
whether an agreement can be reached concerning the regulatory status of, and corrective action
options for, the waste slag, since the absence of an agreement will guide our discovery efforts. In
that regard, this letter provides the government’s initial response to Exhibit 5 of your March 9,
2000 letter relating to the regulatory status of the slag at the Hartford Facility. We cannot agree
with the analysis and conclusions included in that letter, for the reasons set forth below.

First, as set out in the United States’ complaint, it is and remains EPA’s position that the
slag on Chemetco’s property is a "solid waste" under RCRA. There are several reasons for this
determination:

- Inputs used in Chemetco’s smelting operation (e.g., automotive radiators and other high
lead and zinc content scrap) lead to outputs (e.g., the waste slag) that contain extremely high
concentrations of lead. The inputs used by Chemetco have produced a waste slag dissimilar to
the slag of other smelting operations.

- The waste slag is a process residue which is not one of the primary products of

Chemetco’s production process. As such, Chemetco’s waste slag is an "byproduct” under
RCRA.

- Chemetco accumulates and stores the slag on the ground in an "uncontained" manner
beyond regulatory time frames. As such, the slag is considered "abandoned" under RCRA.

1



Environment and Natural Resources Division

Environmental Enforcement Section Telephone (202) 514-2068
, P.O. Box 7611 Facsimile (202) 616-6584
Washington, DC 20044-7611

- To the extent Chemetco has attempted to recycle or use the waste slag as a product, it
has done so in a way which relies on speculative accumulation of the slag on the facility grounds
and which constitutes sham recycling or relies on a use in a manner constituting disposal.

- The proposed use of Chemetco’s slag as an additive to cement (See Appendix 5 to your
March 9, 2000 letter, entitled, "Chemetco Slag Issues"), will not change this determination.

Because the slag is a solid waste, 35 Ill. Adm. Code 722.111and 40 C.F.R. § 262.11
require that Chemetco determine whether Chemetco’s waste slag also is a "hazardous waste."
Chemetco acknowledged the applicability of the hazardous waste determination requirement in
1988 by applying the then applicable toxicity test, the "EP Tox" test, to its slag. There are still
many questions about whether that testing showed the slag to be non-hazardous. However, this
question is moot because no wastes were "grand fathered" as being non-hazardous by virtue of
the old EP Tox rule. Thus, there is no legal relevance attached to the 1988 characterization of the
slag using that rule.

As you know, the Toxicity Characteristic Leaching Procedure ("TCLP"), which was .
developed pursuant to the Hazardous and Solid Waste Amendments of 1984, became effective
on September 25, 1990, and applies to secondary copper smelting operations such as
Chemetco’s. The TC rule required generators to determine if their waste was hazardous under
TCLP, including wastes previously tested under EP Tox. Guidance documents issued by EPA

! The preamble to the TC-rule, 40 C.F.R. § 262.11, states, "the regulations do not reéquire testing; a
generator may apply knowledge of the waste to determine if it is hazardous.” 55 Fed. Reg. 11798, 11806
(Mar. 29, 1990). However, the preamble clearly contemplates that a generator’s failure to perform a
redetermination will subject the generator to liability:

While the Agency believes that a testing requirement could improve the Agency's
enforcement tools, the Agency believes that the current requirements for hazardous waste
determinations are not ineffective because many generators do have sufficient knowledge to
make a determination without a test. The Agency further believes that liability for incorrect
determinations provides a strong incentive for not misclassifying hazardous wastes as non-
hazardous.

Id., at 11829. Similarly, an April 16, 1991 letter from EPA’s Office of Solid Waste and Emergency Response
("OSWER") to the Chief Operating Officer of United Marketing International (EPA/OSWER Doc. No.
11599), states that generators need not test their waste, but confirms that generators are required to be correct ‘

2
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Environmental Enforcement Section Telephone (202) 514-2068
P.0. Box 7611 Facsimile (202) 616-6584
Washington, DC 20044-7611

advise generators that they need not fest their waste to determine if it is hazardous, but emphasize
that incorrect determinations subject generators to liability under RCRA.! Here, Chemetco either
failed to undertake the required re-determination or failed to disclose the results of its
determination to EPA and the State. In any event, the TCLP sample results for every sample of
Chemetco’s slag taken by U.S. EPA exhibited the characteristic of toxicity due to lead content.

Exhibit 5 of your March 9, 2000 letter also discusses the statistical validity and
representativeness of the waste pile samples taken by EPA. The definition of "representative
sample" set forth at 40 C.F.R.§ 260.10 states that the term "means a sample of a universe or
whole (e.g., waste pile, lagoon, groundwater) which can be expected to exhibit the average
properties of the universe or whole." In this case, given what is known about the types of slag
Chemetco has produced and how such types of slag are created, and the nature of Chemetco’s
operation, EPA has no reason to believe that the slag in one area of the pile varies to any legally
significant degree with other sections of the slag pile such that any difference would change the
regulatory status of the slag, especially as to lead content. Nonetheless, EPA took 20 samples
from various parts of the waste slag pile on Chemetco’s property, i.¢., 17 composite samples and
3 grab samples. We previously provided you a detailed description of the field sampling
protocol and sampling procedures used in that investigation. It is EPA’s position that the
protocol and procedures followed by EPA produced a statistically valid representative analysis of
the slag pile in compliance with the rule cited above.

It is also EPA’s position that, absent information to the contrary, the results of the
sampling and the magnitude of the exceedance over the lead standard address any
representa-tiveness assertion that you might raise. The regulatory preamble to certain regulatory
amendments proposed on Feb. 8, 1990, states:

If a sample possesses the property of interest, or contains the constituent at a high
enough level relative to the regulatory threshold, then the population from which
the sample was drawn must also possess the property of interest or contain that
constituent. Depending on the degree to which the property of interest is
exceeded, testing of samples which represent all aspects of the waste or other
material may not be necessary to prove that the waste is subject to regulation.

in their determinations.

?On January 23, 1989, EPA proposed amending its hazardous waste testing and monitoring
regulations under Subtitle C of RCRA by: (1) Incorporating the Third Edition of "Test Methods for

3
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55 Fed. Reg. 4441 (Feb. 8, 1990). 2 This is precisely what the sample results show. Not only
were all 20 samples taken from the waste slag pile in excess of the TCLP regulatory limit of
5mg/l (for lead), but nearly all of the sample results were at least two times over the limit.
Further, the statistical mean of the lead samples was 35.2 mg/l, with a 95 percent confidence
level of 9.47. This indicates that 95 percent of all the TCLP lead results are between 25.7 and
44.7mg/l. The confidence level indicates that 95 percent of the slag pile area which was
characterized has a TCLP limit of 25.7 mg/l. This figure is over 5 times the regulatory limit.
Such results are at a high enough level compared to the regulatory threshold as to negate the need
for further testing.

Finally, your letter discusses in detail the TCLP and Chemetco’s position regarding the
applicability of the Synthetic Precipitation Leaching Procedure ("SPLP"). EPA’s regulations
require the use of TCLP in hazardous waste determinations at secondary copper facilities such as
Chemetco’s. Under the regulation, EPA has no discretion to use other testing methods or to
analyze criteria related to the whether the waste at issue is subject to the TCLP "mismanagement
scenario." The cases cited in your letter involve (mostly unsuccessful) challenges to regulations,
not application(s) of the test in the enforcement context. It is too late for Chemetco to challenge
the regulation and its applicability to the Hartford Facility. This being the case, the SPLP sample
results simply are irrelevant for hazardous waste determination purposes.

In short, because the waste slag exceeds the TCLP standard for lead, and because the
sample was representative, it is EPA’ position that the slag is a hazardous waste under RCRA.

Evaluating Solid Waste, Physical/Chemical Methods," (SW-846) into the RCRA regulations; (2) updating
SW-846 with additional methods and information; and (3) mandating minimum Quality Control (QC)
procedures for all RCRA testing. (54 Fed. Reg. 3212-3229, Jan.23, 1989). In response to comments, EPA
proposed, in addition to the option of promulgating the rulemaking as proposed, a number of technical
modifications and/or clarifications to the Third Edition of SW-846 and the inclusion of specific QC procedures
in SW-846, to be incorporated as Chapter One of SW-846. EPA also proposed deleting appendices Il and X
to 40 C.F.R. part 261. As such, EPA reopened the comment period to receive comments on the new options
and the deletion of appendices IIl and X. See 55 Fed. Reg. 4440 (Feb. 8, 1990).

4
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We look forward to further discussions on this topic, as well as to our discussions next
week concerning the proposed partial consent decree.

Sincerely,
Gregory L. Sukys

cc: James Morgan, Esq.
Chris Perzan, Esq.
Tom Martin. Esq.
Andrew Doyle, Esq.
C. Rice, Esq.
M. Andrews, Esq.



o

" 4. Richard Plettau @

. 02/15/2001 09:47 AM

To: Thomas Martin
Subject: Re: conference calls

On February 23: you have 8 lines for each of two calls. The Gateway call from 9:00 -- 11:00
and the Chemetco call from 2:00 -- 4:00 both have the same call in number: 202-260-7280,
access code 3664 # (room 1310 is booked from 9:00 -- 12:00 and from 1:00 -- 5:00 on this day)

On February 26: you have 5 lines from 8:00 -- 4:00 pm. The call in no is: 202-260-8330,

access code 2034 # _
(I have sent an E-mail to Francis Cox requesting a room and phone for 12 -- 20 people for all

day).



. PATRICK M. FLYNN

DAVID E. GUYMON
I CARLA J. EHLERS

FLYNN & GUYMON

ATTORNEYS
23 PUBLIC SQUARE, SUITE 440
BELLEVILLE, ILLINOIS 682220

618-233-0480
FAX 618-2330601 HAROLD BALTZ {1904-1970}

OTIS E. GUYMON (1808-1971)

February 7, 2001

U.S. District Clerk
U.S. District Court
750 Missouri Avenue
East St. Louis, IL 62201

In re: United States of America v. Chemetco, Inc.
No. 00-670-DRH

Dear Sir:

Please file my enclosed Entry of Appearance in the above
matter.

Per Certificate of Service, a copy of the Entry of
Appearance is being forwarded to all attorneys of record.

Thank you.
Sincerely yours,
Patrick M. Flyn?géayudaj
PMF:ek

Enc.

cc: Mr. Gregory L. Sukys
Mr. Andrew J. Doyle
Mr. Gerald M. Burke
Mr. Thomas J. Martin
Mr. Jeffery M. Trevino
Ms. Cassandra Rice
Ms. Mary Andrews
Mr. John F. Cowling
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United States of America

V.

Chemetco, Inc.

Jre)

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF ILLINOIS

Plaintiff,
Cause No. 00-670-DRH

Defendant.

N N Nt Nt N N N e e

ANSWER OF DEFENDANT CHEMETCO

Defendant Chemetco, Inc., for its answer to plaintiff's Complaint, states as follows:

1.

Chemetco admits that plaintiff purports to bring this action as described in the first

sentence of paragraph 1 of plaintiff's Complaint. Chemetco denies the remaining allegations

contained in paragraph 1 of plaintiff's Complaint.

' 2.

3.

4.

Chemetco denies the allegations of paragraph 2 of plaintiff's Complaint.
Chemetco denies the allegations of paragraph 3 of plaintiff's Complaint.

Chemetco is without sufficient knowledge or information to form a belief as to the

truth of the allegations contained in paragraph 4 of plaintiff's Complaint, and therefore, denies

those allegations.

5.

6.

7.

8.

9.

Chemetco admits the allegations contained in paragraph 5 of plaintiff's Complaint.
Chemetco admits the allegations contained in paragraph 6 of plaintiff's Complaint.
Chemetco admits the allegations of paragraph 7 of plaintiff's Complaint.
Chemetco denies the allegations of paragraph 8 of plaintiff's Complaint.

Chemetco admits the allegations of paragraph 9 of plaintiff's Complaint, but denies

that the statutes cited have any application to Chemetco under the allegations of plaintiff's

Complaint.

. 10. Chemetco admits the allegations of paragraph 10 of plaintiff's Complaint, but denies



that the statutes cited have any application to Chemetco under the allegations of plaintiff's '
Complaint.

11. Chemetco admits the allegations of paragraph 11 of plaintiff's Complaint, but denies
that the statutes cited have any application to Chemetco under the allegations of plaintiff's
Complaint.

12. Chemetco admits the allegations of paragraph 12 of plaintiff's Complaint, but denies
that the statutes cited have any application to Chemetco under the allegations of plaintiff's
Complaint.

13. Cheﬁetco admits the allegations of paragraph 13 of plaintiff's Complaint, but denies
that the statutes cited have any application to Chemetco under the allegations of plaintiff's
Complaint.

14. Chemetco admits the allegations of paragraph 14 of plaintiff's Complamt but demes
that 40 C.F.R. §232.2 is authorized by section 502(14) of the CWA.

15. Chemetco admits the allegations of paragraph 15 of plaintiff's Complaint, but denies
that the statutes cited have any application to Chemetco under the allegations of plaintiff's
Cbmplaint. |

16. Chemefco admits the allegations of paragraph 16 of plaintiff's Complaint, but denies
that the statutes cited have any application to Chemetco under the allegations of plaintiff's
Complaint. |

17. Chemetco admits the allegations of paragraph 17 of plaintiff's Complaint, but denies
that the statutes cited have any application to Chemetco under the allegations of plaintiff's |
Complaint.

18. Chemetco admits the allegations of paragraph 18 of plaintiff's Complaint, but denies

that the statutes cited have any application to Chemetco under the allegétions of plaintiff's



Complaint.

19. Chemetco admits the allegations of paragraph 19 of plaintiff's Complaint, but denies
that the statutes cited have any application to Chemetco under the allegations of plaintiff's
Complaint. |

20. Chemetco admits the allegations of paragraph 20 of plaintiff's Complaint, but denies
that the statutes cited have any application to Chemetco under the allegati.ons of plaintiff's
Complaint.

21. Chemetco admits the allegations of paragraph 21 of plaintiff's Complaint, but denies
that the statutes cited have any application to Chemetco under the allegations of plaintiff's
Complaint.

22. Chemetco admits the allegations of paragrapﬁ 22 of plaintiff's Complaint, but denies
that the statutes cited have any application to Chemetco under the allegations of plaintiff's
Complaint. |

23. Chemetco admits the allegations of paragraph 23 of plaintiff's Complaint, but denies
that the statutes cited have any application to Chemetco under the allegations of plaintiff's
Complaint.

24. Chemetco admits tile allegations of paragraph 24 of plaintiff's Complaint, but denies
that the statutes cited have any application to Chemetco under the allegations of plaintiff's
Complaint.

25. Chemetco admits the allegations of paragraph 25 of plaintiff's Complaint, but denies
that the statutes cited have any application to Chemetco under the allegations of plaintiff's
Complaint and denies that the definition of wetlands in 40 C.F.R. §§122.2 and 232.2 are

authorized by the CWA.

26. Chemetco admits the allegations contained in paragraph 26 of plaintiff's Complaint.




27. Chemetco admits the allegations contained in paragraph 27 of plaintiff's Complaint.

28. Chemetco admits the allegations contained in paragraph 28 of plaintiff's Complaint.

29. Chemetco admits that allegations contained in paragraph 29 of plaintiff's Complaint.

30. Chemetco admits that the 1996 NPDES Permit authorized Chemetco to discharge
storm water into Long Lake, but denies that Long Lake is a "navigable water" under the CWA.
Chemetco denies the allegations contained in paragraph 30.to the extent they are not admitted
above.

31. Chemetco admits the allegations contained in paragraph 31 of plaintiff's Complaint.

32. Chemetco admits the allegations contained in paragraph 32 of plaintiff's Complaint.

33. Chemetco admits the allégations contained in paragraph 33 of plaintiff's Complaint.

34. Chemetco adrﬁits the allegations contained in paragraph 34 of plaintiff's Complaint.

35. Chemetco admits that the storm water pollution prevention plan was submitted and
' reviewed, but denies the remaining portions of paragraph 35 of plaintiff's Complaint.

36. Chemetco denies the allegations contained in paragraph 36 of plaintiff's Complaint.

37. Chemetco admits that USEPA and IEPA conducted an inspection on or about
September 18, 1986 as alleged in paragraph 37 of plaintiff's Complaint. Chemetco denies the
remaining allegations contained in paragraph 37 of plaintiff's Complaint.

38. Chemetco is without sufficient kr;owledge or information to form as belief as to the
truth of the allegations contained in paragraph 38 of plaintiff's Complaint, and, therefore, denies
those allegations.

39. Chemetco is without sufficient knowledge or information to form as belief as to the
truth of the alleéations contained in paragraph 39 of plaintiff's Complaint, and, therefore, denies
those allegations.

‘ 40. Chemetco denies the allegations contained in paragraph 40 of plaintiff's Complaint.




41. Chemetco denies the allegations contained in paragraph 41 of plaintiff's Complaint.

42. Chemetco denies the allegations contained in paragraph 42 of plaintiff's Complaint.

43. Chemetco denies the allegations contained in paragraph 43 of plaintiff's Complaint.

44. Chemetco denies the allegations contained in paragraph 44 of plaintiff's Complaint.

45. Chemetco denies the allegations contained in paragraph 45 of plaintiff's Complaint.”

46. Chemetco denies the allegations contained in paragraph 46 of plaintiﬁ‘s Complaiﬁt. |

47. Chemetco is without sufficient knowledge or information to form as belief as to the
truth of the allegations contained in paragraph 47 of plaintiff's Complaint, and, therefore, denies
those allegations. |

48. Chemetco is without sufficient knowledge or information to form as belief as to the
truth of the allegations contéined.in paragraph 48 of plaintiff's Complaint, and, therefore, denies
those allegations.

49. Chemetco is without sufficient knowledge or information to form as belief as to the
truth of the allegations contained in paragraph 49 of plaintiff's Complaint, and, therefore, denies
those allegations.

50. Chemetco is without sufficient knowledge or information to form as belief as to the
truth of the allegations contained in paragraph 50 of plaintiff's Complaint, and, therefore, denies
those allegations. |

51. Chemetco denies the allegations contained in paragraph 51 of plaintiff's Complaint.

52. Chemetco denies the allegations contained in paragraph 52 of plaintiff's Complaint.

53. Chemetco admits the allegations contained in paragraph 53 of plaintiff's Complaint.

54. Chemetco admits that paragraph 54 of plaintiff's Complaint paraphrases portions of
the Administrative Order. Chemetco denies the allegations contained in paragraph 54 of

plaintiff's Complaint, to the extent that they are not admitted above.



55. Chemetco denies the allegations contained in paragraph 55 of plaintiff's Complaint.

‘ 56. Chemetco admits the allegations contained in paragraph of 56 of plaintiff's
Complaint.
~ 57. Chemetco admits the allegations contained in paragraph of 57 of plaintiff's
Complaint.
58. Cilemetco admits the allegations contained in paragraph of 58 of plaintiff's
Complaint. |
59. Chemetco admits the allegations contained in paragraph of 59 of plaintiff's
Complaint.
60. Chemetco admits the allegations contained in paragraph of 60 of plaintiff's
Complaint.
61. Chemetco admits the allegations contained in paragraph of 61 of plaintiff's
. Complaint.
62. Chemetco admits the allegations contained in paragraph of 62 of plaintiff's
Complaint. |
63. Chemetco admits the allegations contained in paragraph of 63 of plaintiff's

Complaint.

64. Chemetco admits the allegations contained in paragraph of 64 of plaintiff's
Complaint.

65. Chemetco admits the allegations contained in paragraph of 65 of plaintiff's
Complaint.

66. Chemetco admits the allegations contained in paragraph of 66 of plaintiff's
Complaint. '

' 67. Chemetco admits the allegations contained in paragraph of 67 of plaintiff's




Complaint.

68. Chemetco admits the allegations contained in paragraph of 68 of plaintiff's
Complaint. -

69. Chemetco admits the allegations contained in paragraph of 69 of plaintiff's
Complaint. |

70. Chemetco admits the allegations contained in paragraph of 70 of plaintiff's
Complaint.

71. Chemetco admits the allegations contained in paragraph of l71 of plaintiff's
Complaint.

72. Chemetco admits the alleg.ations contained in paragraph of 72 of plaintiff's
Complaint. |

73. Chemetco admits the allegations contained in paragraph of 73 of plaintiff's
Complaint.

74. Chemetco admits the allegations contained in paragraph of 74 of plaintiff's
Complaint.

75. Chemetco admits the allegations contained in paragraph of 75 of plaintiff's
Complaint.

76. Chemetco admits the allegations contained in paragraph of 76 of plaintiff's
Complaint.

77. Chemetco admits the allegations contained in paragraph of 77 of plaintiff's
Complaint.

78. Chemetco admits the allegations contained in paragraph of 78 of plaintiff's
Complaint.

79. Chemetco admits the allegations contained in paragraph of 79 of plaintiff's




Complaint.

80. Chemetco admits the allegations contained in paragraph 80 of plaintiff's Complaint.

81. Chemetco denies the allegations contained in paragraph 81 of plaintiff's Complaint.

82. Chemetco admits the allegations contained in paragraph of 82 of plaintiff's
Complaint.

83. Chemetco admits the allegations contained in paragraph of 83 of plaintiff's
Complaint.

84. Chemetco admits the allegations contained in paragraph of 84 of plaintiff's
Complaint. |

85. Chemetco admits the allegations contained in paragraph of 85 of plaintiff's
Complaint. |

86. Chemetco admits the allegations contained in paragraph of 86 of plaintiff's
Complaint. | |

87. Chemetco admits the allegations contained in paragraph of 87 of plaintiff's
Complaint.

88. Chemetco admits the allegations contained in paragraph of 88 of plaintiff's

.Complaint.

89. Chemetco admits the allegations contained in paragraph of 89 of plaintiff's
Complaint. |

90. Chemetco admits that its operations produce byproducts with various characteristics.
Chemetco denies the portions of paragraph 90 of plaintiff's Complaint not admitted above.

91. Chemetco denies the allegations contained in paragraph 91 of plaintiff's Complaint.

92. Chemetco denies the allegations contained in paragraph 92 of plaintiff's Complaint.

93. On information and belief, Chemetco admits the allegations bontained in paragraph




93 of plaintiff's Complaint.

94, On information and belief, Chemetco admits the allegations contained in paragraph
94 of plaintiff's Complaint.

95. Chemetco denies the allégations contained in paragraph 95 of plaintiff's Complaint.

96. Chemetco admits that USEPA and IEPA conducted an inspection on or about
September 18, 1986 as alleged in paragraph 96 of plaintiff's Complaint. Chémetco is without
sufficient knowledge or information with which to form a belief as to the remaining allegations
contained in paragraph 96 of plaintiff's Complaint, and, therefore, denies those allegations.

97. Chemetco denies the allegations contained in paragraph 97 of plaintiff's Complaint.

98. Chemetco denies the allegations contained in paragraph 98 of plaintiff's Complaint.

99. Chemetco denies the allegations contained in. paragraph 99 of plaintiff's Complaint.

100. Chemetco denies the allegations contained in paragraph 100 of plaintiff's
Complaint. |

101.  Chemetco denies the allegations contained in paragraph 101 of plaintiff's
Complaint.

102.  Chemetco denies the allegations contained in paragraph 102 of plaintiff's
Complaint.

103.  Chemetco admits that there was an inspection on or about September 18, 1986.
Chemetco is without sufficient knowledge or information with which to form a belief as to thé
remaining allegations contained in paragraph 103, and, therefore, denies those allegations.

104. Chemetco is without sufficient knowledge or information to form as belief as to
the truth of the allegations contained in paragraph 104 of plaintiff's Complaint, and, therefore,
denies those allegations.

105.  Chemetco is without sufficient knowledge or information to form as belief as to




the truth of the allegations contained in paragraph 105 of plaintiff's Complaint, and, therefore,
denies those allegations.

106. Chemetco is without sufﬁcient knowledge or information to form as belief as to
the truth of the allegations contained in paragraph 106 of plaintiff's Complaint, and, therefore,
denies those allegations.

107. Chemetco is without sufficient knowledge 6r information to form as belief as to
the truth of the allegations contained in paragraph 107 of plaintiff's Complaint, and, therefore,
denies those allegations.

108. Chemetco is without sufficient knowledge or information to form as belief as fo
the truth of the allegations contained in paragraph 108 of plaintiff's Complaint, and, therefore,
denies those allegations. | |

109. Chemetco is without sufficient knowledge or information to form as belief as to
the truth of the allegations contained in paragraph 109 of plaintiff's Complaint, aﬁd, therefore,
denies those allegations.

110.  Chemetco admits that IEPA issued a Violation Notice to Chemetco on or about
March 12, 1997. Chemetco denies the remaining allegations contained in paragraph 110 not
admitted above.

111.  Chemetco is without sufﬁcicﬁt knowledge or information to form as belief as to
the truth of the allegations contained in paragraph 111 of plaintiff's Complaint, and, therefore,
denies those allegations.

112.  Chemetco denies the allegations contained in paragraph 112 of plaintiff's
Complaint.

113. Chemetco denies the allegations contained in paragraph 113 of plaintiff's

Complaint.
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114.

Complaint.

115.

Compilaint.

116.

Complaint.

117.

Complaint.

118.

Complaint.

119.

Complaint.

120.

Complaint.

121.

Complaint.

122.

Complaint.

123.

Complaint.

124.

Complaint.

125.

Complaint.

Chemetco denies the allegations contained in paragraph 114 of plaintiff's
Chemetco denies the allegations contained in paragraph 115 of plaintiff's
Chemetco denies the allegations contained in paragraph 116 of plajntiffs
Chemetco denies the allegations contained in paragraph 117 of plaintiff's
Chemetco denies‘the allegations contained in paragraph 118 of plaintiff's
Chemetco denies ;he allegations contained in paragraph 119 of plaintiff's
Chemetco denies the allegations contained in paragraph 120 of plaintiff's
Chemetco denies the allegations contained in paragraph 121 of plaintiff's
Chemetco denies the allegations contained in paragraph 122 of plaintiff's
Chemetco denies the allegations contained in paragraph 123 of plaintiff's
Chemetco denies the allegations contained in paragraph 124 of plaintiff's

Chemetco denies the allegations contained in paragraph 125 of plaintiff's

11




126.

Complaint.

127.

Complaint.

128.

Chemetco denies the allegations contained in paragraph 126 of plaintiff's

Chemetco denies the allegations contained in paragraph 127 of plaintiff's

Chemetco realleges and incorporates by reference it response to paragraphs 1

through 23 and 26 through 28 as its response to paragraph 128 of plaintiff's Complaint.

129.

Complaint.

130.

Complaint.

131.

Complaint.

132.

Compilaint.

133.

Complaint.

134.
through 23 and 29 through 36 as its response to paragraph 134 of plaintiff's Complaint.

135.

Complaint.

136.

Complaint.

137.

Complaint.

Chemetco denies the allegations containéd in paragraph 129 of plaintiff's
Chemetco denies the allegations contained in paragraph 130 of plaintiff's
Chemetco denies the allegations contained in paragraph 131 of plaintiff's -
Chemetco denies the allegations contained in paragraph 132 of plaintiff's
Chemetco denies the allegations contained in paragraph 133 of plaintiff‘s |
Chemetco realleges and incorporates by reference it response to paragraphs 1
Chemetco denies the allegations contained in paragraph 135 of plaintiff's
Chemetco denies the allegations contained in paragraph 136 of plaintiff's

Chemetco denies the allegations contained in paragraph 137 of plaintiff's

12




. 138. Chemetco denies the allegations contained in paragraph 138 of plaintiff's

Complaint.

139.  Chemetco denies the allegations contained in paragraph 139 of plaintiff's
Complaint.

140. Chemetco realleges aﬂd incorporates by reference it response to paragraphs 1
through 23 and 37 through 50 as its response to paragraph_ 140 of plaintiff's Complaint.

141. Chemetco denies the allegations contained in paragraph 141 of plaintiff's
Complaint. ' |

142.  Chemetco denies the allegations contained in paragraph 142 of plaintiff's
Complaint.

143. Chemetco denies the allegations contained in paragréph 143 of plaintiff's
Complaint.

‘ 144.  Chemetco denies the allegations contained in paragraph 144 of plaintiff's

Complaint.

145. Chemetco denies thé allegations contained in paragraph 145 of plaintiff's
Complaint.

146. Chemetco denies the allegations contained in paragraph 146 of plaintiff's
Complaint.

147.  Chemetco denies the allegations contained in paragraph 147 of plaintiff's
Complaint.

148.  Chemetco denies the allegations contained in paragraph 148 of plaintiff's
Complaint.

149.  Chemetco denies the allegations contained in paragraph 149 of plaintiff's

. Complaint.
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150.

Chemetco realleges and incorporates by reference it response to paragraphs 1

through 16, 24 through 25, and S1through 55 as its response to paragraph 150 of plaintiff's

Complaint.

151

Complaint.

152.

Comoplaint.

153.

Complaint.

154.

Complaint.

155.

Complaint.

156.

Complaint.

157.
- Complaint.

158.

Complaint.

159.

Complaint.

160.

Chemetco denies the allegations contained in paragraph 151 of plaintiff's
Chemetco denies the allegations contained in pﬁragraph 152 of plaintiff's
themetco denies the allegations contained in paragraph 153 of plaintiff's
Chemetco denies the allegations contained in paragraph 154 of p#aintiffs
Chemetco denies the allegation; contained in paragraph 155 of Plaintiff‘s _
Chemetco denies the allegations contained in paragraph 156 of plaintiff's
Chémetco denies the allegationsI contained in paragraph 157 of plaintiff's
Chemetco denies the allegatidns contained in paragraph 158 of plaintiff's
Chemetco denies the allegations contained in paragraph 159 of plaintiff's

Chemetco realleges and incorporates by reference it response to paragraphs 1

through 16, 24 through 25, and 51through 55 as its response to paragraph 160 of plaintiff's

Complaint.

14




161.

Complaint.

162.

Complaint.

163.
Complaint.
164.
through 8 and 56through 102 as its response to paragraph 164 of plaintiff's Complaint.

165.

Complaint.

166.

Complaint.

167.

Complaint.

168.

Complaint.

169.

Complaint.

170.

through 8, 56 through 95, and 103 through 116 as its response to paragraph 170 of plaintiff's

Comoplaint.

171.

Complaint.

172.

Chemetco denies the allegations contained in paragraph 161 of plaintiff's
Chemetco denies the allegations contained in paragraph 162 of plaintiff's
Chemetco denies the allegations contained in paragraph 163 of plaintiff's
Chemetco realleges and incorporates by reference it response to paragraphs 1
Chemetco denies the allegations contained in paragraph 165 of plaintiff's
Chemetco denies the allegations containe& in paragraph 166 of plaintiff's
Chemetco dentes the allegations cohtained in paragraph 167 of plaintiff's
Chemetco denies the allegations contained in paragraph 168 of plaintiff's
Chemetco denies the allegations contained in paragraph 169 of plaintiff's

Chemetco realleges and incorporates by reference it response to paragraphs 1

Chemetco denies the allegations contained in paragraph 171 of plaintiff's

Chemetco denies the allegations contained in paragraph 172 of plaintiff's

15



Complaint.

173.

Complaint.

174.

Complaint.

175.

Complaint.

176.

Chemetco denies the allegations contained in paragraph 173 of plaintiff's
Chemetco denies the allegations contained in paragraph 174 of plaintiff's
Chemetco denies the allegations contained in paragraph 175 of plaintiff's

Chemetco realleges and incorporates by reference it response to paragraphs 1

through 8, 56 through 95, and 117 through 125 as its response to paragraph 176 of plaintiff's

Complaint.

177.

Complaint.

178.

Complaint.

179.

Complaint.

180.

Complaint.

181.

Complaint.

182.

Complaint.

183.

Complaint.

Chemetco.denies the allegatiolns contained in paragraph 177 of plaintiff's
Chemetco denies the allegations contained in paragraph 178 of plaintiff‘s
Chemetco denies the allegations contained in paragraph 179 of plaintiff's
Chemetco denies the allegaﬁqns contained in paragraph 1.80 of plaintiff's
Chemetco denies the allegations contained in paragraph 181 of plaintiff's
Chemetco denies the allegations contained in paragraph 182 of plaintiff's

Chemetco denies the allegations contained in paragraph 183 of plaintiff's

16



184. Chemetco .realleges and incorporates by reference it response to paragraphs 1
through 8, 56 through 95, and 117through 125 as its response to paragraph 184 of plaintiff's
Complaint.

185.  Chemetco denies the allegations contained in paragraph 185 of plaintiff's
Complaint.

186. Chemetco denies the allegations contained in paragraph 186 of pléintiff’s
Complaint.

187. Chemetco denies the allegations contained in paragraph 187 of plaintiff's
Complaint. |

188. Chemetco denies the allegations contained in paragraph 188 of plaintiff's
Complaint. |

189. Chemetco denies the allegations contained in paragraph 189 of plaintiff's
Complaint.

190. Chemetco denies the allegations contained in paragraph 190 of plaintiff's
Complaint.

191.  Chemetco realleges and incorporates by reference it response to paragraphs 1
through 8, 56 through 125 and 127 as its response to paragraph 191 of plaintiff's Complaint.

192.  Chemetco denies the allegations contained in paragraph 192 of plaintiff's
Complaint.

193.  Chemetco denies the allegations contained in paragraph 193 of plaintiff's
Complaint.

194.  Chemetco denies the allegations contained in paragraph 194 of plaintiff's

Complaint.

17




195. Chemetco denies the allegations contained in paragraph 195 of plaintiff's
Complaint.

196. Further answering, Chemetco states that plaintiff's Complaint fails to state a claim
or a cause of action upon which relief may be granted.

197.  Further answering, Chemetco states that plaintiff's claims are barred by the
applicable sta;cute of limitations.

198.  Further answering, Chemetco states that Iplaintiffs claims are barred by the
doctrines of estoppel, acquiescence, laches, waiver, or unclean hands.

199. Further answering, Chemetco states that plaintiff's First through Fifth claims fail
to state a claim because the Clean Water Act is not applicable to the areas on or around
Chemetco's property.

200. Further answering, Chemetco states that plaintiff’s é_laims for penalties are in the
nature of punitive damages and are barred for one or more of the following reasons:

(a) The imposition of punitive damages, as sought by plaintiff in this case,
would constitute an excessive fine in violation.of the Eighth Arﬁendment
to the United States Constitution.

(b)  An award of punitive damages is barred by the Eighth Amendment to the
United States Constitution.

(c) The recovery of punitive damages by plaintiff in this case is barred by the
due process clauses of the Fifth and Fourteenth Amendments to the
Constitution of the United States, because the standards and procedures
for determining and reviewing such awards under applicable law do not
sufficiently ensure meaningful individualized assessment of appropriate

deterrence and retribution.

18




(d)

(€)

®

The recovery of punitive damages by plaintiff in this case is barred by the
due process clause of the Fifth and Fourteenth Amendments to the
Constitution of the United States because there are no realistic standards

or.limits imposed on the amount of punitive damages which may be

~ awarded, and no required relationship between the actual damages

sustained and the amount of punitive damages which may be awarded.
The recovery of punitive damages by plaintiff in this case is barred by the
Equal Protection Clause of the Fourteenth Amehdment to the United
States Constitution, because the vague standard employed in punitive
damages cases results in extremely disparate results among similar
defendants accused of similar conduct.

The recovery of punitive damages by plaintiff’s in this case is barred by
the Fourth, Fifth, and Fourteenth Amendments to the Constitution of the
United States, since the purpose of punitive damages is to punish and
deter, and thére are not adequate procedural safeguards in place to protect
the Equip for Equality Defendants right against self-incrimination, right
to proof beyond a reasonable doubt and right to freedom from

unreasonable searches and seizures in this case.
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201. Further answering, Chemetco states that the claims for penalties are in the nature
| . of claims for recovery of punitive damages by plaintiff in this case and are barred by the Illinois
Constitution of 1970.

202. Further answering, Chemetco states that any release of hazardous wastes or other
substances and/or any damages resulting therefrom were caused solely by the acts or omissions .
of persons other than Chemetco.

203. Chemetco further reserves the right to amend these affirmative defenses to assert
additional affirmative defenses which become available in this matter.

WHEREI;“ORE, having fully answered, defendant Chemetco Inc. prays to be dismissed
with its costs, and for such other relief as the court deems just and proper.

Respectfully submitted,

Ammi\f)smw LLP

Cowlmg~/

etropolltan Square, Suite 2600
ouis, Missouri 63102-2740
(314) 621-5070
" (314) 621-5065 (facsimile)

ATTORNEYS FOR DEFENDANT
CHEMETCO, INC.

20



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing was mailed first class,
postage prepaid this 23th day of January 2001, to:

Gregory L. Sukys

U.S. Department of Justice
Environmental Enforcement Section
P.O. Box 7611

Washington, D.C. 20044

Andrew J. Doyle

U.S. Department of Justice
Environmental Defense Section
P.O. Box 23986

Washington, D.C. 20026-3986

Thomas J. Martin

Associate Regional Counsel
U.S. EPA, Region 5

77 West Jackson Boulevard
Chicago, IL 60604

Jeffery M. Trevino
Associate Regional Counsel
U.S. EPA, Region 5

77 West Jackson Boulevard
Chicago, IL 60604

21

Gerald M. Burke

Assistant U.S. Attorney
Southern District of Illinois
9 Executive Drive, Suite 300
Fairview Heights, IL 62208

Cassandra Rice

U.S. EPA

Office of Enforcement and
Compliance Assurance

401 M. Street, S.W.

Washington, D.C. 20460

Mary Andrews

U.S. EPA

Office of Enforcement and
Compliance Assurance

401 M. Street, S.W.

Washington, D.C. 20460




N ONOIS ExNVIRONMENTAL PROTECTION AGENCY

2009 Nare Steecy, Cotensunre, liasons (2234

Trics 145 VL SRISNER, DIRECTOR

December 19, 2000

Thomas Martin

Office of Regional Counsel (C-14J),
U.S. EPA Region 5

77 W. Jackson Blvd.

Chicago, IL 60604-3590

Re: 1198010003 -- Madison County
Chemetco, Inc.
ILD048843809
Compliance File

Dear Tom,

Attached are the documents concerning the slag fine treatment that you requested. I have
attached the following documents. |

1.

A December 31, 1997, letter from Bruce Hendrickson to Ed Bakowski (IEPA) and an
attached Notice and Certification. This is the first letter the IEPA received about the slag
treatment.

A plan titled Chemetco, Inc. Waste Analysis Plan - Treatment of Slag Fines October 23,
1997. This is the plan that was followed for the treatment. I obtained this document

during an October 1998 Compliance Evaluation Inspection.

November 13, 1997, analysis results from Midco Industries. These are the analysis of the
untreated slag and the treated slag. Midco is somehow related to Chemetco. I think
Chemetco owns Midco. Notice they are stamped "Confidential Attorney Client-Work
Product".

August 11, 1998, letter from Bruce Hendrickson to Ed Bakowski stating Chemetco has
sent the slag fines to the Roxana Landfill.

Copies of the three waste manifests dated August 13, 1998, for the off-site shipment of
the slag.

Two letters concerning slag fines.

PRINTED ON RECYCLED PapER




1198010003 -- Madison County
Chemetco, Inc.
Page 2 of 2

If you should need any further information, please do not hesitate to contact me at 618/346-5120.

Sincerely

A /m/

Chris Cahnovsky, CH
Environmental Protectlon Specialist
Bureau of Land

Enclosure

cc: BOL - Division Files
cc: BOL - Collinsville Files
cc: Chris Perzan - DLC



UNITED STATES DISTRICT COURT
. SOUTHERN DISTRICT OF ILLINOIS
UNITED STATES OF AMERICA,
Plaintiff,
V. Civ. No. 00-670-DRH
CHEMETCO, INC.,,

Defendant.

PLAINTIFE’S INITIAL DISCLOSURES

Pursuant to Federal Rule of Civil Proced_ufé 26 and Local Rule 26.1(a)(1), as well aé fhe
Court’s Uniform Trial Practice and Procedures Order of January 4, 2001, Plaintiff hereby makes the
. ' following initial disclosures:
L. The name, last known address and telephone number, of each person reasonably likely

to have information that bears significantly on the claims and defenses identifying the
subjects of the information.

1. Ward Lenz, Certified Professional Soil Scientist
Enforcement Section
Regulatory Branch
St. Louis District
U.S. Army Corps of Engineers
1222 Spruce Street
St. Louis, MO 63103
(314) 331-8186

Mr. Lenz has information that Chemetco, Inc., discharged pollutants from a point source
into navigable waters without a permit. More specifically, he has information that
Chemetco, Inc., added solid waste, rock, sand, dirt, and industrial waste to wetlands,
without a permit pursuant to section 404 of the Clean Water Act,33 U.S.C. § 1344. He
has information about a Wetland Determination of September 4, 1997.




Karon Marzec, Chief
Enforcement Section
Regulatory Branch

St. Louis District

U.S. Army Corps of Engineers
1222 Spruce Street

St. Louis, MO 63103

Ms. Marzec has information that Chemetco, Inc., discharged pollutants from a point
source into navigable waters without a permit. Specifically, she has information that
Chemetco, Inc., added solid waste, rock, sand, dirt, and industrial waste to wetlands,
without a permit pursuant to section 404 of the Clean Water Act, 33 U.S.C. § 1344. She
has information about a Wetland Determination of September 4, 1997.

Chris Cahnovsky, CHMM
Environmental Protection Specialist
Field Operations Specialist

Bureau of Land

Hlinois Environmental Protection Agency
2009 Mall Street

Collinsville, IL 62234

(618) 346-5120

Mr. Cahnovsky has information that Chemetco, Inc., discharged pollutants from a point
source into navigable waters without a permit. Specifically, he has information that over
anumber of years, Chemetco, Inc., added solid waste, rock, sand, dirt, and industrial
waste from trucks, bulldozers, and backhoes, into wetlands, without a permit pursuant to
section 404 of the Clean Water Act, 33 U.S.C. § 1344. Mr. Cahnovsky also conducted
RCRA inspections at the site. He observed an unauthorized zinc oxide discharge. Mr.
Cahnovsky is familiar with the nature and appearance of the discharge, the overall nature,
operation and appearance of the facility, and its waste handling, storage and disposal
practices.

Ken Munsing, Chief

Collinsville District

Illinois Environmental Protection Agency
2009 Mall Street

Collinsvilie, IL 62234

(618) 993-7200

Mr. Munsing has information that Chemetco, Inc., discharged pollutants from a point



source into navigable waters without a permit. Specifically, he has information that
Chemetco, Inc., added solid waste, rock, sand, dirt, and industrial waste to wetlands,
without a permit pursuant to section 404 of the Clean Water Act, 33 U.S.C. § 1344.

David W. Schulenberg

Watershed and Non-Point Source Programs Branch
Water Division

Region 5

U.S. Environmental Protection Agency

77 West Jackson Boulevard (WW-161)

Chicago, IL 60604-3590

(312) 886-6680

Mr. Schulenberg has information that Chemetco, Inc., discharged pollutants from a point
source into navigable waters without a permit. Specifically, he has information that over
anumber of years, Chemetco, Inc., added solid waste, rock, sand, dirt, and industrial
waste from trucks, bulldozers, and backhoes, into wetlands, without a permit pursuant to
section 404 of the Clean Water Act, 33 U.S.C. § 1344. He has information about the
appropriateness and extent of a civil penalty.

William Tong

Environmental Scientist

Water Enforcement & Compliance Assurance Branch
U.S. EPA - Region 5

77 W. Jackson Blvd.

Telephone: (312) 886-9380

Mr. Tong has conducted inspections of the site and has information relating to the Clean
Water Action (CWA) NPDES and storm water claims. Mr. Tong is familiar with facility’s
sewer and water treatment systems. Mr. Tong has information about the appropriateness
and extent of a civil penalty.

John Gaitskill

Environmental Engineer

Waste, Pesticides and Toxics Division
U.S. EPA - Region 5

77 W. Jackson Blvd.

Telephone: (312) 886-6795

Mr. Gaitskill observed site on the day a discharge was discovered. Mr. Gaitskill is familiar
with the physical description of the discharge pipe, the matter being discharged, the




10.

11.

discharge area and Chemetco's response to discharge.

Patrick Kuefler

Environmental Scientist

Waste, Pesticides and Toxics Division
U.S. EPA - Region 5

77 W. Jackson Blvd.

Telephone: (312) 353-6268

Mr. Kuefler conducted Resource Conservation and Recovery Act (RCRA) sampling
inspection at the site. He observed the unauthorized zinc oxide discharge area. Mr.
Kuefler is familiar with the facility and its waste handling, storage and disposal practices.
He also has information about the appropriateness and extent of a civil penalty.

Bradley Cobe Venner,
Statistician (Ph.D. expected May, 2001)
U.S. EPA '

_Building 53 :
P.0. Box 25227 |

Denver Federal Building
Denver, CO 80225-0227
Telephone: 303-236-6123 ‘

Mr. Venner is familiar with issues relating to the representativeness of the sampling of the
slag waste pile.

Christopher Black ' ' ‘
Geologist

Waste, Pesticides and Toxics Division

U.S. EPA - Region 5

77 W. Jackson Blvd.

Telephone: (312) 886-1451

Mr. Black is familiar with the need for and the types of corrective action necessary at the
facility under RCRA o

Joseph N. Mahlandt, P.E.

Regional Manager

Bureau of Water

Water Pollution Control Division

Illinois Environmental Protection Agency



12.

13.

14.

2009 Mall Street
Collinsville, IL 62234
Telephone: 618/346-5120.

Mr. Mahlandt conducted inspections relating to Chemetco's water discharges.

Kenneth Mensing

Regional Manager

Field Operations Section

Bureau of Land

Illinois Environmental Protection Agency
2009 Mall Street

Collinsville, IL 62234

Telephone: 618/346-5120.

Mr. Mensing observed site on the day the discharge was discovered. He is familiar with
the physical description of the discharge pipe, the matter being discharged, the discharge
area and Chemetco's response to discharge.

Gina Search

Regional Geologist

Bureau of Land

Illinois Environmental Protection Agency
2009 Mall Street

Collinsville, IL 62234

Telephone: 618/346-5120.

Ms. Search is familiar with groundwater conditions at site.

John Koehnen

Regional Manager
Techlaw Inc.

20 North Wacker Drive
Suite 1260

Chicago, IL 60606
Telephone: 312/578-8900.

Mr. Koehnen is a contractor to U.S. EPA. He developed and implemented the sampling
plan of May, 1998.




I

15. Steven Hoffman
~ Environmental Protection Specialist .
Office of Solid Waste
U.S. EPA
1200 Pennsylvania Ave. N.W.
Washington D.C. 20460-8845

Mr. Hoffman is familiar with application of the Bevill exclusion and applicability of the
TCLP for mining and mineral processing wastes

16.  Gregory Helms
Environmental Protection Specialist
Office of Solid Waste
U.S. EPA
1200 Pennsylvania Ave. N.W.
Washington D.C. 20460-8845

Mr. Helms is familiar with the use and applicébility of the TCLP to a variety of wastes.

A general description, including location, of all documents, data, compilations, and
tangible things in the possession, custody or control of that party that are likely to bear ‘
significantly on the claims and defenses. '

1. U.S. EPA Draft Notification Letter to the State of Illinois.

2. Dun & Bradstreet Report on Chemetco, dated September 12, 1997.

3. Chemetco, Inc., Hartford, Illinois, Aerial Photographs, dated 1974 - 1996.

4. U.S. EPA Wetland Delineation, dated September 22, 1997.

5. U.S.D.A. Soil Survey for the County of Madison, State of Illinois.

6. U.S. Geological Service Map.

7. Corps Cease and Desist Order to Chemetco, dated May 11, 1989.

8. Corps Dredge and Fill Permit for Chemetco, dated September 21, 1996, and
correspondence related thereto.

9. U.S. EPA Administrative Order to Chemetco, dated September 24, 1997.



10.
11.
12.
13.
14.
15.

16.

7.
18.
" 19,
2.
21,
2.

23.

24.
25.
26.

27.
28.

29.

Site location maps and sample and location maps.

NPDES permits for Chemetco.

Process diagrams (schematic) for copper refining.

Table of CWA violations.

Topographic map (Hartford, IL) including facility area and Long Lake.

EPA Water Quality Criteria.

U.S. EPA CWA §309(a) Administrative Order to and §308 Request For Information,
issued to Chemetco, dated June 30, 1997; and response letters from Chemetco.
Correspondence received from State of Illinois from or regarding the Defendant.
State Notices of Noncompliance to Chemetco.

Discharge Monitoring Reports.

PCS Enforcement Actions Report. |

U.S. EPA and Illinois EPA RCRA and CWA inspection reports.

U.S. EPA RCRA Information Requests and Defendant’s Responses.

Defendant’s Notifications of Hazardous Waste Activity for the facility pursuant to Section
3010 of RCRA for the generation and treatment/storage/disposal of hazardous waste,
including toxic waste.

Sample results and analysis of impounded waste zinc oxide.

Chemetco’s Storm Water Prevention Plans.

Court transcripts and related exhibits from lawsuits involving Chemetco and from Illinois
Pollution Control Board hearings.

Defendant’s RCRA ground water reports.

Defendant’s RCRA permit and plan applications.

Air lead samples results’NAAQS sampling results.




30.
31.
32.

33.

34.

Documents relating to the sale and purported use of waste steams from the facility.

Sample results and analysis of waste refractory brick and gunning material.
Toxicity Characteristic Leaching Procedure (TCLP) analytical results from slag samples
obtained by U.S. EPA on May 29, 1998.

1998 Zinc Oxide Discharge Area Hazards Assessment Report.

National Enforcement and Investigations Center Statistical Analysis of Slag Sample Results

The above-mentioned documents, data, compilations, and tangible things in the custody or control of the

United States which bear on this case are all located at U.S. EPA - Region 5, 77 W. Jackson Blvd, in

Chicago, Illinois. Plaintiff has not waived any privilege with respect to the above mentioned documents,

etc., by this initial disclosure.

Dated: M/ e

Respectfully submitted,

LOIS J. SCHIFFER

Assistant Attorney General
Environment and Natural Resources
Division

 “GREGORY LzSUKYS
Envir enta fcement Section
U.8-Pepartment of Justice

P.O. Box 7611
Washington, D.C. 20044
(202) 514-2068/616-6584 (FAX)

ANDREW J. DOYLE

U.S. Department of Justice
Environmental Defense Section
P.O. Box 23986

Washington, D.C. 20026-3986
(202) 514-4427/8865 (FAX)




OF COUNSEL:

THOMAS J. MARTIN
Associate Regional Counsel
U.S. EPA

Region 5

77 West Jackson Blvd.
Chicago, IL 60604

(312) 886-4273

JEFFERY M. TREVINO
Associate Regional Counsel
U.S. EPA

Region 5

77 West Jackson Blvd.
Chicago, IL 60604

(312) 886-6729

CASSANDRA RICE

U.S. EPA

Office of Enforcement and
Compliance Assurance
401 M. Street, S.W.
Washington, D.C. 20460

MARY ANDREWS

U.S. EPA

Office of Enforcement and
Compliance Assurance
401 M Street, S.W.
Washington, D.C. 20460

W. CHARLES GRACE
United States Attorney
GERALD M. BURKE
Assistant U.S. Attorney

‘Southern District of Illinois

9 Executive Drive, Suite 300
Fairview Heights, IL 62208
(618) 628-3700/3720 (FAX)



CERTIFICATE OF SERVICE

[ hereby certify that on this 16th day of January, 2001, I caused a true and accurate copy of the
foregoing Plaintiff’s Initial Disclosures to be served, through first class mail, as well as a courtesy copy via

facsimile, on the following attorney for Defendant Chemetco, Inc.:

Mr. John F. Cowling, Esq.
Armstrong Teasdale LLP

One Metropolitan Square, Suite 2600
St. Louis, Missouri 63102-2740
(314) 621-5070

(314) 621-5065 (facsimile)
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)
" the State of Illinois, )
)
)
)
)
)

M/]Vﬁ.ﬁw

IN THE UNITED STATES DISTRICT COURT '
FOR THE SOUTHERN DISTRICT OF ILLINOIS

UNITED STATES OF AMERICA, and
PEOPLE OF THE STATE OF
ILLINOIS, ex rel JAMES E.
RYAN, Attorney General of

Plaintiffs,

vs. " Case No. 00-670-DRH

and 00-677-DRH
CHEMETCO, INC.,
Defendant.

AMENDED RESPONSE TO ILLINOIS’ FIRST REQUEST FOR ADMISSIONS

Comes now Chemetco, Inc., by its attorneys, Flynn & Guymon,
and for its Amended Respdnse to Illinois’ First Request For
Admissions states:

83. Defendant admits that there is metal bearing material
in its Contractors’ parking lot, but denies the remaining
allegations of Paragraph 83.

85. Defendant admits that there are copper parts in its
Contractor’s parking lot, but denies the remaining allegations of

Paragraph 85.

CHEMETCO, INC.

Patrick M. Flynn
Flynn & Guymon
23 Public Square, Ste. 440
Belleville, IL 62220
618-233-0480

A.R.D.C. No. 00839868



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the
foregoing was mailed first class, postage prepaid this 28th day
of September, 2001, to:

James L. Morgan, Senior Assistant Attorney General, 500
South Second Street, Springfield, IL 62706;

Gregory L. Sukys, u.s. Department of Justice, Environmental
Enforcement Section, P. 0. Box 7611, Washington, D.C.
20044;

Andrew J. Doyle, U.S. Department of Justice, Environmental
Defense Section, P. 0. Box 23986, Washington, D.C.
20026-3986;

George von Stamwitz, Armstrong Teasdale LLP, One

Metropolitan Square, Suite 2600, St. Louis, MO 63102-
2740.

Patrick M.

Flynn
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF ILLINOIS

UNITED STATES OF AMERICA, ' '
and PEOPLE OF THE STATE OF ' |
ILLINOIS, ex rel. JAMES E. RYAN, ?
Attorney General of the State of Illinois,

Plaintiffs,

. Civ. No. 00-670-DRH
(consolidated with 00-677-DRH)

CHEMETCO, INC.,,

Defendant.
/

UNITED STATES’ FIRST REQUESTS FOR ADMISSIONS AND SECOND SET OF
INTERROGATORIES AND REQUESTS FOR THE PRODUCTION OF DOCUMENTS

Pursuant to Rules 26, 33, 34, and 36 of thé Federal Rules of Civil Procedure, Plaintiff, the
United States of America, hereby serves the following first Requests for Admissions, and second set of
Interrogatories and Requests for the Production of Documents on Defendant Chemetco, Inc.

(*Chemetco’” or “Defendant™).

GENERAL INSTRUCTIONS

For the purpose of these Requests for Admission. Interrogatories, and Requests for Production
of Documents (collectively “Discovery chucsts"), the following instructions apply.

A. These Discovery Requests cover and relate to all information and documents which are
in your possession, custody or control, or in the possession, custody or control of any of your directors,
trustees, officers, employees, agents, servants, attorneys and assigns.

B. Each Request for Admission shall specifically be admined.or denied.




C. If a matter contained in any Request for Admission cannét be admittgd or denied, the
reasons for this shall be set forth in detail in your Respbnse to the Request_fo; Admission.

D. A denial shall fairly meet the substance of the requested admiss.ion'.

E. When good faith requires you to qualify your answer or deny only a part of the matter
for which a Request for Admission is requested, you must specify the portions of the Request that you
admit and then deny or qualify your answer as to the remainder.

F. Though you may consider a matter of which an admission is requested to present a
genuine issue for trial, you may not on that ground alone, object to a request.

G. When an individual interrogatory c;alls for an answer that involves more than one piece
of information, each part of the answer is to be clearly set out so that it is understandable. ‘

H. When asked to identify any person, or the source of the infomation you provide is a
person, provide the following information:

1. if the person is a natural person, list the person's:
(a) full name;
(b) current business and residence address;
(c) current employer's name and address;
(d) all positions held with Defendant and dates in such positions; and
(e) business and residence phone numbers.
2. If the person is a corporation, partnership or other entity (other than a natural
person), indicate:

(a) the type of entity;




(b) the state and county of incorporation or organization, if any; and
()  the address of the entity's headquarters and principal offices.

I.  When asked to identify a document, or the source of your information is a document, list:

1. its title or, if it has no title, its subject matter;

2. its date of origin; |

3. . the author or addressor;

4. the addressee;

5. the recipient(s) of all copies of the document; and
6. the identity of ail custodians of the document.

In lieu of ideniifying a document, you may attach a copy of sucli document to your answer.

J. For each document_produced, please indicate on the document or identify in some
manner the number of the Request for Production of Documents (including any subpart thereof) to
which it responds.

K. If anything is de_leted from a document produced, indicate t}ie reason for the deletion
and the subject matter of the deleted matenal.

L. If any objection is made to any Discovery Request, state the. basis for the objection.
The reasons for your objection must be stated with particularity.

M. You may not give lack of information or knowledge as a reason for failure to admit or
deny a requested admission or answer an interrogatory unless you have made reasonable inquiry and
unless the information known oi readily oblainab_lé by you is insufficient to enable you to admit or deny

the matter for which an admission is requested, or to substantively answer an interrogatory. In such



case, you shall set forth the .nature of the inquiry undertaken.

N. If in responding to any disc;overy request poséd by Plaintiff, Defendant
determines it is aware of potentially responsive document(s), information, or communication(s), but
Defendant wants to withhold such document, information, or communication in light of De_fendar.lt's
interpretation of applicable law, Defendant shall provide a Privilege Log that states separately for ééch
such document, piece of information, o.r communication, — as applicable — 1) the title and subject
matter; 2) date; 3) author(s) / participant(s) (including their titles); 4) each recipient of the document,
communication, or piece of infonﬁation; and 5) each basis upon which the document, information, or
communication is being withheld.

0. This discovery- request is directed to Defendant, as defined below, and embraces all
information and documents over which Defendant (including officers, ehployees, agenis, servants,
representatives, its attorneys, or other persons directly or indirectly employed or retained by it, or
anyone else acting on its behalf or otherwise subject to its control) has possession, custody, control, or
access.

P. Defined terms embrace not only the form of the word actually defined but also all
variants of that word that can be made by adding and/or changirig suffixes; thus, e.g., the definition
given below for the word "Identify" also applies to the words "identified," "identity,” "identifying,"
"identification,” etc. Words used in the singular also shall be taken to mean and include the plural.
Words used in the plural also shall be taken to mean and include the singular. The words "and" and
“or" shall be construed conjunctively or disjunctively as necessary to make the request inclusive rather

than exclusive.




Q. When responding (by response, answer, objection, or 6therwise) to each of the
following interrogatories and requests for production of d~ocuments -- and each such response should
be made individually -- please set out the discovery request immediately before setting out such
response.

R. Defendant shall serve its answers (including any obj éétions) .to these Discovery
Requests within thirty days of the date this document is served on Defendant.

S. Each interrogatory shall be answered separately and fully in writing and under
oath.

T. Identify each person answering, or who has been consulted or assisted in answering the
Discovery Requests (except those persons providing purely clerical and secretarial assistance). For
each such person, specify the item of discovery that such person assisted in answering, or for which he
or she provided any information.

U. Defendant's written response will provide a date certain by which documents.
responsive to these production requests will be available for inspection- and copying.

V. Initial inspections by the United States of documents within the scope of these requests
for production -- be they the originals, duplicates, or iterations of such documents -- shall take place
wherever such documents normally reside or are maintained, unless the United States and Defendant
agree to some other location(s).

W.  If any document requested is no longer in the péssession, custody, or control of

defendant, state:

1. The disposition of the document;




. 2. When such document was prepared;
3. The identity and address of the current custodian
of the document;

4, The person who made the decision to transfer or dispose of the document;

and,
5. The reasons for the transfer or disposition.
X. These Discovery Requests are continuing in nature. To the extent the responses may

be enlarged, diminished, or modified by information acquired by Defendant following service of its
responses, Defendant should promptly serve supplemental answers reflecting such information, as
required by Rule 26(e), Federal Rules of Civil Procedure.
‘ Y. - If Defendant objects to a Discovery Request as vague or burdensome, it is

directed to respond substantively to the best of its ability and in good faith, preserving any bona fide
objections if necessary. Because the United Statés may not know in advance which questions are
overly vague or burdensome to the Defendant. the United States requests that the Defendant attempt to
obtain clarification or delimiting of the Unitcd States' Discovery Requests from the undersigned counsel,
if circumstances otherwise prevent a full response to the question as written.

Z. Unless otherwise stated. the relevant time frame is 1972 to the present.

DEFINITIONS
For the purpose of these Discovery Requests, the following definitions apply.
A. Unless otherwise expressly provided herein, terms used in these Discovery Requests

requests which are defined in the Clean Water Act ("CWA"), 33 U.S.C. § 1311 et seq., the Resource




Conservation and Recovery Act ("RCRA"), 42 US.C. § 6901 et seq., or in the regulations
promulgated thereunder, shall have the meaning assigned to them in such statutes or regulations.

B. "You" and "your" means Defendant Chemetco, Inc. (“Chemetco™), and all persons
acting on behalf of Chemetco, Inc., i-ncluding officers, directors, trustees, agents, attorneys and
employees of Chemetco, and any predecessors (whether by merger, consolidation, acquisition or other
transaction or legal process), parents, persons holding a controlling stock interest, subsidiaries, divisions
or affiliates of Chemetco.

C. “Defendant” unless otherwise stated herein, means Defendant Chemetco, Inc.
(“Chemetco”), and includes, without limitation, its past and present officers, employees_, agents,
servants, representatives, counsel, consultants, contractors, subcontractors or other bersons directly or
indirectly employed by the Defendant or anyone else, past or present, acting on behalf of or otherwise
subject to Defendant's control.

D. "Document” means the complete original (or a complete copy where the originél
is not available) and each non-identical copy (where different from the original because of notes made
on the copy or otherwise) of any writing or record, including but not limited to all typewritten,
handwritten, printed or graphic matter of any ki'n.d or nature, however produced or reproduced, any
form of collected data for use with eleclr_onic data processing equipment, and any mechanical or
electronic visual or sound recordings, including, without limitation, all tapes and discs, now or formerly
in your possession, custody or control, including all documents as defined in the broadest sense
permitted by Rule 34 of the Federal Rules of Civil Procedure. The teﬁn "document” includes, but is not

limited to, any logs of materials or containers shipped, other logs, invoices, purchase orders, checks,
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receipts, bills of lading, weight receipts, toll receipts, loading tickets, receiving tickets, shipping'orders,
manifests, inventories, letters and other correspondence, offers, contracts, agreements, bids, proposals,
policies, licenses, permits, applicatiolns, reports to government agencies, rr;onthly reports, other reports,
ledgers, accounts receivable, accounts payable, account statements, financial statements, minutes of
meetings, sales estimates, sales reports, source and use analyses, memoranda, notes, calendar or diary
entries, agendas, bulletins, graphs, charts, maps, photographs, dréwings, surveys, data, sampling
results, analytical results, descriptions of materials, load schedules, price lists, summaries, telegrams,
teletypes, computer printouts, magnetic tapes, discs, microfilm and microfiche.

E. "Person” means any natural person, sole proprietorship, private corporation,
public corporation, municipal corporation, foreign or domestic corporation, non-profit corporation,
partnership, joint venture, association, foreign, state or local governmental entity, political subdivision,
public or private university or other institution of higher education, group, agsociation, committee, trust,
estate or any other organization.

F. The terms "all.," "each," and "every," and all conjunctions and disjunctions herein,
shall be construed in the broadest possible sense, so as to bring within the scope of these questions any
answers that would otherwise be omitted.

G. “Facility” means Chemetco’s secondary copper smelting plant at Hartford,
Ilinois, referred to in the United States' Complaint in this action, including any adjacent real property
owned or leased by Chemetco, or otherwise used by Chemetco in support of its secondary copper
smelting operations.

H. "Complaint" (or “Compl.”) means the complaint filed by the United States in the above-

8



captioned case.

L. “Answer” means the response of Chemetco, Inc. to the Complaint of The United -
States of America.
J. "Plaintiff" and "United States" shall mean the government of the United States of

America, its various branches, regulatory bodies, agencies, commissioﬁs, investigative arms or bodies,
departments, divisions, and its Secretaries, agents, attorneys, administrators, employees, and any and
all other persons acting for or on its behalf.
K. "Relate to" or "relating to" means discuss, describe, refer to, reflect, contain,
comprise, constitute, set forth, or concém in whole or in part.
L. "Or" means and/or.
M. “U.S. EPA” means the United States Environmental Protection Agenpy, its
various branches, regulatory bodies, sub-divisions, commissions, investigative arms or bodies,
departments, Secretaries, agents, attorneys, administrators, employees, and any other person or
persons acting on its behalf.
N. “Corps” means the United States Army Corps of Engineers, its various branches,
districts, regulatory bodies, sub-divisions. comrhissions. investigative arms.or bodies, departments, ‘
Secretaries, agents, attorneys, administrators, employees, engineers and any other person or persons !
acting on its behalf.
0. “Site” means the area on Chemetco’s property which consists of approximately eight
(8) acres, which is located in Scétion 16, Township'4 Nlorth, Range 9 West, City of Hartford, County

of Madison, State of Illinois, and which is identified in Exhibit 2 to the Administrative Order dated
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. September 24, 1997 (the Administrative Ordér is Exhibit C to the United States’ Complaint). (The
“Site” is also referred to in Illinois’ First ﬁequest for Admiséions as the “Contractors’ parking lot.”)
P. “Wetlands™ means those areas that are inundated or saturated by surface or ground
water at a frequency and duration sufficient to support, and that under noirnal circumstance; do
support, a prevalence of vegetation typically adapted for life in saturated conditions.

REQUESTS FOR ADMISSIONS

1. Admit that sometime after 1972 and prior to 1980, Defendant purchased the Site.

Response:

2. Admit that prior to 1980, the Site did not consist of chunk slag.

Response:

3. Admit that prior to 1980, the Site did not consist of limestone gravel.
Response:
4. Admit that prior to 1980, the Site did not consist of limestone gravel on the Site’s

surface.
Response:

5. Admit that prior to 1980. the Site did not consist of broken concrete.

Response:

6. Admit that in 1980, Defendant added chunk slag to a portion of the Site.

Response:

7. Admit that in 1980, Defendant added limestone gravel to a portion of the Site.

Response:



10.

11.

12.

13.

14.

15.

16.

Admit that the chunk slag came from Defendant’s Facility.

Response:

Admit that the chunk slag is or contains industrial waste.

Response:

Admit that the chunk slag is or contains solid waste. -

Response:

Admit that the chunk slag is or contajns garbage.

Response:

Admit that the chunk slag is or contains chemical waste.

Response:

Admit that the chunk slag is or contains wrecked or discarded equipment.

Response:

Admit that the limestone gravel is or contains rock.

Response:

Admit that in 1980, Defendant used front-end loaders at the Site.

Response:

Admit that in 1980, Defendant used front-end loaders to deposit chunk slag to a

portion of the Site.

17.

Response:

Admit that in 1980, Defendant used front-end loaders to deposit limestone gravel to a

portion of the Site.

11
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Response: ' ) _ L

18.  Admit that in 1980, Defendant used front-end loaders to level out chunk slag on a
portion of the Site.
Response:
19. Admit that in 1980, Defendant used front-end loaders to levei 6ut limestone 'g.ravel ona
portion of the Site.
Response:
20. Admit that the front-end loaders, when in use as stated in Y 16 & 18 above, conveyed
chunk slag.
Response:
21. . Admit that the front-end loaders, when in use as stated in Y 16 & 18 above, conveyed
chunk slag in a discernible way.
Response:
22, Admit that the front-end loaders. when in use as stated in §f 16 & 18 above, conveyed
chunk slag in a confined way.
Response:
23.  Admit that the front-end loaders, when in use as stated in 9 16 & 18 above, conveyed
chunk slag in a discrete way.
Response:
24.  Admit that the front-end loaders, when in use as stated in 99 17 & 19 above, conveyed

limestone gravel. -

12



Response:

25.  Admit that the front-end loaders, when in use as stated in ] 17 & 19 above, c;)nveye_d
limestone gravel in a discernible -way.
Response:
26.  Admit that the front-end loaders, when in use as stated in 17 & 19 above, convey_éd

limestone gravel in a confined way.

Response:

27. Adfnit that the front-end loaders, when in use as stated in 9 17 & 19 above, conveyéd
limestone gravel in a discrete way.
Response:
28.  Admit that in 1980, Defendant added limestone gravel to a portion of the Site.in é
discernible way.
Response:
29.  Admit that in 1980, Defendant added limestone gravel to a portion of the Site in a
confined way.
Response:
30.  Admit that in 1980, Defendant adaed limestone gravel to a portion of the Siteina
discrete way.

Response:

31.  Admit that after 1980, Defendant added broken concrete to a portion of the Site.
Response:

13




32.  Admit that after 1980, Defendant added limestone gravel to a portion of the Site.
Response:
33.  Admit that Defendant added broken concrete to a portion of the Site on more than one

occasion.

‘Response:

34.  Admit that Defendant added broken concrete to a portion of the Site on one or more
occasions between the beginning of 1980 and the end of 1983.
Response:
35.  Admit that Defendant added broken concrete to a portion of the Site on one or more
occasions between the beginning of 1984 and the end of 1988.
Response:
36."  Admit that Defendant added broken concrete to a portion of the Site on one or more
occasions between the beginning of 1989 and the end of 1992.
Response:
37. Admit that in 1991 Defendant hired an individual, Rich Vest, to grade broken concrete
on a portion of the Site with a bulldozer.
Response:
38.  Admit that the bulldozer, when in use as stated in § 37 above, conveyed broken

concrete.

Response:
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39.  Admit that tﬁe bulldozef, when in use as stated in § 37 above, conveyed broken
concrete in a discernible way.
Response:
40.  Admit that the bulldozer, when in use as stated in 37 above, conveyed broken
concrete is a confined way. | |
Response:
4]. Admit that the bulldozer, when in use as stated in § 37 above, conveyed broken
concrete in a discrete way.
Response:
42. | Admit that Defendant added broken concrete to é portion of the Site on one or more
occasions between the beginning pf 1992 and October 9, 1997.
Response:
43.  Admit that Defendant added limestone gravel to a portion of the Site on more than one
occasion.
Response:
44.  Admit that Defendant added linicstonc gravel to a portion of the Site on one or more
occasions between the beginning of 1980 and the end of 1983.
Response:
45.  Admit that Defendant added limestone gravel to a portion of the Site on one or more

occasions between the beginning of 1984 and the end of 1988.
Response:

15



. 46.

Admit that Defendant added limestone gravel to a portion of the Site on one or more

occasions between the beginning of 1989 and the end of 1992.

47.

Response: -

Admit that Defendant added limestone gravel to a portion of the Site on one or more

occasions between the beginning of 1992 and October 9, 1997.

48.

. 50.

51
52.
53.

54.

49.

Response:

Admit that the broken concrete came from Defendant’s Facility.

Response:

~ Admit that the broken concrete is or contains solid waste.

Response:

Admit that the broken concrete is or contains garbage.

Response:

Admit that the broken concrete is or contains wrecked or discarded equipment.

Response:

Admit that the broken concrete is or contains rock.

Response:

Admit that the broken concrete is or contains sand.

Response:

Admit that the broken concrete is or contains industrial waste.

Response:
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55.  Admit that Defendant used front-end loaders to add br_dken concrete to a portion of
the Site.
Response:
56.  Admit that Defendant used front-end loaders to deposit broken concrete to a portion of
the Site. |
Response:
57.  Admit that Defendant used front-end loaders to level out bfoken concrete on a portion
of the Site.
Response:
58.  Admit that after the initial addition of limestone gravel in 1980, Defendant used front-
end loaders to deposit limestone gravel to a portion of the Site.
Response:
59.  Admit that after the initial addition of limestone gravel in 1980, Defendant used front-
end loaders to level out limestone gravel on a portion of the Site.
Response:
60.  Admit that the front-end loaders, when in use as stated in §§ 55-57 above, conveyed
broken concrete.
Response:
61.  Admit that the front-end loaders, when in use as stated in Y 55-57 above, conveyed
broken concrete in a discernible way.

Response:
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62.  Admit that the front-end loaders, when in use as stated in 99§ 55-57 above, conveyed

broken concrete in a confined way.

Response:

63.  Admit that fhe frént-end loaders, when in use as stated in § 55-57 above, conveyéd
broken concrete in a diécrete way. |
Response:
64.  Admit that the front-end loaders, when in use as stated in §q 58-59 above, conveyed
limestone grave.l.
Response:
65.  Admit that the front-end loaders, when in use as stated in Y 58-59 above, conveyed
limestone gravel in a discernible way.
Response:
66.  Admit that the front-end loaders, \:;'hen in use as stated in ] 58-59 above, conveyed
limestone gravel in a confined way.
Response:
67.  Admit that the front-end loadcrs. when in use as stated in Y 58-59 above, conveyed
limestone gravel in a discrete way.
Response:
68.  Admit that on one or more occasions after 1980, Defendant added limeston.e gravel to

a portion of the Site in a discernible way:.
Response:
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' . 69.

Admit that on one or more occasions.after 1980, Defendant added limestone grével to

a portion of the Site in a confined way.

70.

Response:

Admit that on one or more occasions after 1980, Defendant added limestone gravel to

a portion of the Site in a discrete way.

71.

72.

73.

74.

75.

76.

77.

78.

Response:

Admit that the Site’s surface elevation is higher currently than it was before 1980.

Response:

Admit that the Site’s surface currently is dry.

Response:

Admit that Defendant has previously used the Site for a motor vehicle parking lot.

Response:

Admit that Defendant currently uses the Site for a motor vehicle parking lot.

Response:

Admit that chunk slag currently exists on a portion of the Site.
Response:

Admit that broken concrete currenﬂy exists on a portion of the Site.

Response:

Admit that limestone gravel currently exists on a portion of the Site.

Response:

Admit that no chunk slag has been removed from the Site.
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79.

80.

81.

Response:

Admit that no broken concrete has been removed from the Site.

Response:

Admit that no limestone gravel has been removed from the Site.

Response:

Admit that the total amount of acreage impacted by Defendant’s additions of material to

the Site is approximately 8 acres.

yards.

82.

83.°

84.

85.

86.

87.

Response:

Admit that the materials added to the Site cover a depth of approximately 93,000 cubic

Response:

Admit that prior to 1980, the Site consisted, at least in part, of wetlands.

Response: | |

Admit that prior to 1980, the Site consisted of approximately 4.08 acres of wetlands.
Response:

Admit that prior to 1980, the Site consisted of 5 or more acres of wetlands.
Response:

Admit that prior to 1980, the Site consisted of 6 or more acres of wetlands.
Response:

Admit that prior to 1980, the Site consisted of 7 or more acres of wetlands.

Response:
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88.  Admit that prior to 1980, the Site consisted of approximately 8 acres of wetlands.

Response:

89.  Admit that the Site borders Long Lake.
Response:

90.  Admit that the Site is contiguous to Long Lake.
Response:

. 91.  Admit that the Site neighbors Long Lake.

Response:

92.  Admit that the Site is proximate to Long Lake.

Response:

93.  Admit that the Site is close to Long Lake.

Response:

94.  Admit that the Site is within 500 feet of Long Lake.
Response:
95.  Admit that from 1972 to 1979, the Site consisted of a gently sloping landscape.

Response:
96.  Admit that from 1972 to 1979, the Site's surface elevation was higher than the surface

elevation of that portion of Long Lake that borders the Facility.

Response:

97.  Admit that water flows downhill.
Response:
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98.

Long Lake.

99.

100.

101.

102.

103.

104.

105.

106.

commerce.

107.

Admit that from 1972 to 1979, some amount of surface water drained off the Site into

Response:

Admit that Long Lake is a body of water..

Response:

Admit that Long Lake isia tributary of the Mississippi River.
Response: |

Admit that Long Lake flows into the Mississippi River.

Response:

Admit that Long Lake is hydrologically connected to the Mississippi River.

Response:

Admit that Long Lake has a surface water connection to the Mississippi River.

Response:

Admit that the Mississippi River is a body of water.
Response:

Admit that the Mississippi River is navigable-in-'fact.
Response:

Admit that the Mississippi River has historically been used to transport interstate

Response:

Admit that the Mississippi River is currently used to transport interstate commerce.
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Response:

108. | Admit that the Site is w1thm 2 miles of thé Mississippi River.
Response:
109. Admit that Defendant did not have any type of federal, sFate, county, or municipal
permit for any activity on the Site. | |
Response:
110. Admit that Defendant did not have a permit from the Corps under section 404 of the
Clean Water Act for any activity on the Site.
Response:
111.  Admit that Defendant did not apply for any type of federal, state, county, or municipal
permit for any activity on the Site.
Response:
112. Admit that Defendant did not apply to the Corps for a permit under section 404 of the
Clean Water Act for any activity on the Site.
Response:
113.  Admit that Defendant received the September 24, 1997 Administrative Order and its
Exhibits 1-3 (Compl., Ex. C) (“AO™).
Response:
114.  Admit that Defendant did not submit to U.S. EPA within 30 days of Defendant’s

receipt of the AO a written plan to restore the wetlands on the Site to their original condition and

contours.
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Response: . —

115. Admit that Defendant did not submit to U.S. EPA within 30 days of Defendant’s
receipt of the AO a written plan to res';ore the wetlands on the Site to their original condition and
contours consistent with tﬁe general guidelines reflected in Exhibit 3 to the AO.

_Re_szzon_étf: |

116. Admit that Defendant has not, to date, obtainéd U.S. EPA’s approval of a wetlands

restoration plan for the Site.
Response:

117. Admit that Defendant has not, to date, implemented any wetlands restoration plan for

the Site.
- Response:
118. Admit that Defendant has not. to date, performed any work at the Site designed to

restore the Site to the condition it was in prior to 1980.

Response:
NT ATORIES
1. For each and every Request for Admission that you deny or partially deny. identify and

state with particularity the factual basis for your denial or for that part of the Request for Admission that
you deny.

Answer:
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2. Identify and state with particularity tfxe factual basis for Defendant’s statement ih its

Answer (Y 197) that Plaintiff’s claims are barred by the statute of limitations.
Answer:

3. Identify and state with particularity the factual basis for Defendant’l_s statement in its
Answer (Y 198) that Plaintiff’s claims are barred by the doctrines of estoppel, acquiescence, laches?.
waiver, or unclean hands.

Answer:

4. Ideﬂtify and state with particularity the factual basis for Defendant’s statement in its
Answer (Y 199) that the Clean Water Act is not applicable to the areas on or around Defendant’s
property.

Answer:

5. Identify the date you became owner of the Site, describe with particularity the visual
condition of the Site when you became owner, and identify any person with knowledge about.the
condition of the Site prior to 1980.

Answer:

6. Identify and state with panicula'ri.ty the activity or activities performed on the Site, and

who performed that activity or those activities, pﬁor to Defendant’s ownership of the Site.
Answer:

7. Identify and state with particularity the activity or activities performed on the Site, and

who performed that activity or those activities, between the time Deféndant became owner of the Site

and the time it added materials to the Site in 1980.
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Answer:

8. Identify all persons who participated in, including but not lim‘ited to any person who

made recommendations in aide of, Defendant’s decision to add materials to the Site.
Answer:

9. Identify and explain with particularity Defendant’s purpose in adding materials to the
Site; why Défendant chose the Site instead of another location; the cost of the activity; and the reasons
why Defendant chose certain materials over others.

Answer:,

10.  Identify and state with particularit}; eaf:h and every type of material that was added to
the Site; the dates on which each and every type of material was added to the Site; how much of each
and every type of material was added to the Site (in cubic yards), both on the amount on each date and
the total amount of material existing today; how much acreage of the Site was impacted by the material
on each and every year since the first addition of material in 1980; anci from where each and every type
of material was obtained or originated.

Answer:

11.  Describe how each and every type of material that was added to the Site, including but
not limited to identifying all persons who performed the additions and describing the equipment they
used.

Answer:
12. ldentify and explain with particularity whether any of the materials added to the Site

were hazardous and provide any waste characterization information or data.
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Answer:
13.  State whether your January 30, 1998 Response to U.S. EPA’s Request for Information
was truthful and complete, and supplement your responses so that each and every individual response is
‘true and complete as of the date of your response to this discovery request.
Answer: |
REQUESTS FOR PRODUCTION OF DOCUMENTS

1. For each and every Request for Admission that you deny or partially deny, identify and
produce any and all documents that relate to your denial or that part of the Request for Admission that
you deny, including but not limited td each and every document that either supports or tends to refute
your denial or partial deniai.

Response:

2. Identify and produce any and all documents relating to your answers to the

interrogatories in this discovery request.
Response:

3. Identify and produce any and all documents, including but not limited to maps,
photographs, topographic surveys, wetland dcl‘incations, soil borings, vegétation surveys, hydrological
or flood surveys, studies, reports. aerial photographs, and internal memoranda, describing or depicting
the condition of the Site, past and present.

Response:
4, Identify and prociuce any and all doéurﬁents to supplement the set of documents that

you identified and produced in your January 30, 1998 Response to Request for Information so that the
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set of documents produced by you is complete as of the date of your response to this discovery

request.

Response:

Dated: ?// 7/0/

Respectfully submitted,

JOHN C. CRUDEN
Acting Assistant Attorney General

U .S Department of Justice
irermmiental Defense Section

P.O.-Box 23986

Washington, D.C. 20026-3986

(202) 514-4427/8865 (FAX)

GREGORY L. SUKYS
Environmental Enforcement Section
U.S. Department of Justice

P.O. Box 76ll

Washington, D.C. 20044-7611
(202) 514-1308

W.CHARLES GRACE
United States Attorney
Southern District of Illinois

GERALD M. BURKE
Assistant U.S. Attorney
Southern District of Illinois
9 Executive Drive, Suite 300
Fairview Heights, IL 62208
(618) 628-3700/3720 (FAX)
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. OF COUNSEL.:

THOMAS J. MARTIN
Associate Regional Counsel
U.S. EPA, Region 5

77 West Jackson Blvd.
Chicago, IL 60604
(312) 886-4273

JEFFERY M. TREVINO
Associate Regional Counsel
U.S. EPA, Region 5

77 West Jackson Blvd.
Chicago, IL 60604

(312) 886-6729

CASSANDRA RICE

U.S. EPA

Office of Enforcement and

Compliance Assurance
. 401 M. Street, S.W.

Washington, D.C. 20460

MARY ANDREWS

U.S. EPA

Office of Enforcement and
Compliance Assurance
40] M Street, S.W.
Washington. D.C. 20460




CERTIFICATE OF SERVICE .  _

The undersigned counsel for Plaintiff, the United States of America, hereby certifies that on
Sepx. U1 2001, he caused the foregoing UNITED STATES’ FIRST REQUESTS FOR
ADMISSIONS AND SECOND SET OF
INTERROGATORIES AND REQUESTS FOR THE PRODUCTION OF DOCUMENTS
to be served on this date by Federal Express, priority overnight, as well as by facsimile, on the
following individuals: -

George M. von Stamwitz, Esq.

John Cowling, Esq.

Armstrong Teasdale

One Metropolitan Square, Suite 2600
St. Louis, Missouri 63102-2740
314-621-5070

314-621-5065 (facsimile)

Patrick M. Flynn, Esq.
Flynn & Guymon

23 Public Square, Suite 440
Belleville, Ithnois 62220
618-233-0480
618-233-0601 (facsimile)
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August 15, 2000

George von Stamwitz %
Armstrong, Teasdale, Schlafly & Davis

One Metropolitan Square, Suite 2600

St. Louis, MO 63102-2740

Re: United States and lllinois v. Chemetco, soon to be filed.
Dear George:

Enclosed please find the final draft of the proposed Partial Consent decree to address
the refractory brick and zinc oxide areas. We would like to schedule a face to face/phone
conference for July 20 or 21 to finalize the document for presentation to the Court.

As promised, we have given a great deal of thought to your request to reduce the
proposed amount for financial assurance for the work. Because of the factors set forth below,
we cannot do so.

First, as we discussed before, we cannot presume that the State or USEPA could
perform the same work at the same costs that Chemetco projects. Second, your costs are
based upon treatment and disposal of the contamination as special waste, an option we are still
not guaranteed will be available to Chemetco or one that the governments would opt for even if
available.

Third, your projections do not address any work required after the contamination is
removed such as confirmatory sampling, development of closure plans, groundwater sampling
and monitoring. Your projections also do not address the contamination outside of
Containment Area 1.

With these significant unknowns, the governments must opt for a more conservative
approach. Thus, our continued insistence on the $650,000.00 amount.

If you have any questions, please call me at 217-524-7508.
Very truly yours,
James L. Morgan

Senior Assistant Attorney General
JM:jm
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George M. von Stamwitz
(314) 3428017
Zvonstam@amnastrongleasdale com

August 14, 2000

VIA FAX

Mr. James Morgan

Assistant Attorney General
Environmental Control Division
500 South Second St.
Springfield, IL. 62706

Greg Sukys, Esq.

United States Department of Justice
Environmental Enforcement Section
1425 New York Ave., 13th Floor
Washington, DC 20005

Mr. Tom Martin

United States Environmental
Protection Agency

Region V

77 W. Jackson St.

Chicago, IL. 60604

RE: Partial Consent Order - Chemetco, Inc.

Gentlemen;

3120868747 Riﬁ.‘-ﬂx

Page HB2

Chemetco has performed a detailed review of the draft Partial Consent Order and it has

two threshold comments.

The draft Order contemplates litigation being filed for all the issues prior to entry of the

Partial Consent Decree. We believe initiating litigation will be counter-productive to what we
anticipate to be successful negotiations on the remaining technical issues. We recommend and

propose that to the extent the agencies need a Consent Order at this stage in the proceedings that

the complaints be specifically targeted to the two areas in question and that the Consent Order

resolve the issues alleged in the complaints.
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!..__ M. GERVICH & SONS SCRAP IRON - METAL

INCORPORATED STRUCTURAL STEEL o

AREA CODE 3
PHONE 7563- 3359

P.O.
MARSHALLTOWN, IOWA 50158

FAX {636} 753-3340

671
July 28, 2000

Regional Freedom of Information Officer

U.S. EPA. Region 5 ' .

77 West Jackson Boulevard (MRI-9) (’
Chicago, IL 60604-3507 o (7 q

: («'\". /’,‘1“' /

RE: Information Request . i

Dear Sirs,

As you may know, on November 29, 1999, President Clinton signed into law the Superfund Recycling Equity Act

(Public Law 106-113). This law clarifies Superfund to state that recycling is not disposal, and shipping for recycling is
not arranging for disposal.

Under the new law, a recycler must exercise ‘reasonable care’ to determine that the consuming facilityl where the
material is sent for recycling is in compliance with substantive environmental requirements that are applicable to the

recyclable material®. This includes making inquiries to the appropriate federal, state, or local environmental
agency regarding the compliance status of the consuming facility.

To comply with this requirement, I am requesting information on the compliance status of the following company as it
relates to the handling storage and management of scrap materials at the company's facility:

%}ﬁ

,Chemetco, Inc. \#g
3754 Chemetco Lane L/D O

Hartford, IL 62048
Speci 1cally, l am mterested in finding out if the facility named above is currently meeting its compliance goals set forth

in any consent order or administrative action which resulted from an enforcement action due to a Clean Air Act
violation(s).

Thank you in advance for your assistance. As this information is critical in demonstrating ‘reasonable care’, please
provide the necessary statement or documentation by 20 calendar days after receipt of this letter to the address denoted

in the letterhead.
)
Sincerely,/%/ ,
¢ ves” ¢

D .
Kurt M. Jackson |,

Environmental Compliance Ofﬁcer
M. Gervich & Sons, Inc.

n'T kv = BEM. G
M LR AT / {J
LROOEY D
e
"' A ‘consuming facility’ is the facility where the recyclable material was handled, proéessed. reclaimecbmtrﬂenwgc)"

managed. For example, a steel mill, paper mill, foundry, or even another scrap recycler can b sidered a *consuming '
facmty

? This could include the handling, processing, reclamation, storage, or other management acnvity‘ m{%&ly asshcnated ‘q
with the recyclable material.
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. IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOTS

UNITED STATES OF AMERICA,
Plaintiff,
Vs, Criminal No. _99-30048-001-WDS

CHEMETCO, INC., a corporation,

=

et Nl sl s st Nt st st bt

Defendant.
DE TION OF STOPHER OVSKY
1, Christopher N. Cahnbvsky, declare the following:
L. My pame is Christopher N, Cahnovsky, and I am empioy?d by the Ilinois
Environmental Protection Agency as an Environmental Protection Specialist of the Field
. Opcrations Section in the Bureau of Land, I have_been with the Agency for ten (10) years.
I received a Bachelors of Science Degree in Animal Sciences from Southem Illinvis University
in Carbondale. In 1993, I received a Masters of Science in Environméntal Science from Southern
Ilinois Uhiversity in Edwardsville, In 1995, I received a professional certification from the

‘, In;aﬁtute of Hazardous Maum‘a.lg Management and currently hold 2 certification as a Certified
Hazardous Materials Manager, [am currently on the Board of Direclors of the Gateway Society
of Hamdoﬁs Materials Managers based in St. Louis, Missouri.

Snminary of Final Sampling and Analysis Report
Long Lake - Mitchell, I}linois - June 1999 (Govt.’s Hearing Exhibit 45)

2. On March 15 and 16, 1999, the Ulinois Environmental Protection Agency
" ("IEPA”or "the Agency") sampled the surface water, sediment and slag in Long Lake in response

to the discovery of an unpermitted discharge pipe from the Chemetco facility in Hartford, Illinois.
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‘ Th:area sampled included 8 portion of Long Laks from nea.t Che@etca’s property line to Franko
Lane in unincorporated Madison County. Also, a small area of Long Lake on the north side of
Tllinois Route 3 was sampled. The Agency also, sampled a field road through the lake that {s made
of secondary copper smelting slag from Chemetco.

3. The study area south of the release area is about 2 10,000 foot (1.89 miles) section
ofthe lake. The arez ol ihe lake from Chemetco's property line to the first home is about 3,600 feet
long. The next approximately 800 feet of Long Lake is open water with ar. unconsolidated bottom.
The next approximately 2,000 feet is predominantly dry or with less than two feet of water but
susceptible 10 seasonal flooding. The remaining approximately 3,600 feet of Long Lake to Franko
L{:?e is open water with an unconsolidated hottom.

4, A wial of elght (8) surfuce water samples were collected from Long Lake. These

’ samples were analyzed for pH, fluoride, sulfate, toral dissolved solids, chioride, twrbidity, mercury,
magnesium, potassium, antimony, barium, beryllium, chromivm, cobalr, lead, nickel, stiver, thallium,
zinc, calcium, sodium, sluminum, arsenic, boron, cadmium, copper, iron, manganese, s¢lenium,

| strontium and vanadium.

3. A wual of cight (8) sediment samples were taken during this sampling event. The
sediment samples were taken at the same locat.ions as the surface watér samples. The san;plc depth
of the sedimenr samples was 0 - 10 inches. The sediment 'samples were analyzed for pH, total organic
carbon, phenols, mercury, magnesium, arsenic, antimony, barium, bery!lium, chromium, cobalt, lead,

| nickel, silver, thatliam, zinc, caleium, sodium, aluminum, boror, cadmitm, copper, iron, manganese,

sclenium, strontium, vanadium and potassium.
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‘ 6. .A sample of the slag Toad was obfalned during iy sunpling event. The slag samplc
was analyzed for mercury, magnesium, arsenic, antimony, barium, beryilium, chromium, cobalt, legd,.
~ nickel, silver, thallium, Zinc, caleium, sodium, aluminum, boron, cadmium, copper, iron, manganese,
selenium, strontium, vanadium and potassium.
T The results of the surface water samples were compared to the Bureau of Water’s
General Use Water Quality Standards contained in subsection 302.208(g).

8. The Tota) Dissolved Solids (“TSD™) limit of 1,000 milligrams per liter ("mg/1") was
exceeded in samples §502, §503, 504, S505 and S506. The highest TSD results was in sampie $502
at 1,330 mg/l. (Attachment 1 - Diagrams indicating Containment Areas).

9, Tha haron limit of 1.0 mg/l was excesded in samples 8502, $503, S504, SS05 and
§506. The highest boron result was in sample in 5502 at 1.70 mg/!.

. 10.  Thefluoride limit of 1.4 mg/l was exceeded in samples 8501, $502, 8503, §504, S505,
§506 and S507. The highest fluoride result was in sample S502 at 20 mg/I.

1i.  Theironlimitof 1.0 mg/l was exceeded in samples 8501, 8503, $504, §505, S506 and
8567 The highest iron result-was in sample S506 at 3.8 mg/l.
| 1'2. The sediment data for lead suggests that this metal may be slightly elevated in
comparison (o State-wide sediment data complied by the Ilinois Environmental Protection Agency
Bureau of Water's Sediment Classification for Illinois Inland Lakes study, updated in 1996.
(Mitzelfelt, Jeffrey D., Sediment Classification for [llinois Inlagd Lakes, Tlinois Environmental
Protection Agency Bureau of Water Division of Water Pollution Control Planning Section Lake
and Water Shed Unit, Scptomber 1996 - Govt.'s Hearing Txhibit 48). This study found that the

normal range of lead in lake sediments is 14-S8 mg/kg. Three of the seven samples coilected
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‘ down-gradient of the Chemetco discharge exceeded this range. The highest was sample X102 ac
77 mg/kg. The up-gradient sample, Sample X108 also exceeded at 62 mp/kg. |
13.  Thenormal cadmium levels in Tllinois lakes fs less than 5.0 mg/kg. Down-gradient
from the Chemetco discharee cadmium levels are elevated and highly clevated. The elevated
range is between 5 and 13 mg/kg. Elevated samples were X101, X102 and X107 at 11 mg/kg,
7.6 mg/kg and 12 mg/kg, respectively. The highly elevated range for cadmium is 14 mg/kg or
greater, Highly elevated samples were X103, X105 and X106 at 18 mg/kg, 58 mp/kg and 19
mé/kg, respectively.
- 14.  'The normal range for zinc is 50 to 144 mg/kg. The elevated range for zinc is 145
to 1099 mg/kg. All sediment samples fell in (he clovated range for zinc. The highest sample result
was X105 at 300 mg/kg. _ |
. . 15. The slag results showed a TCLP level of 14 mg/l. ‘The regulatory fimit for lead
is 5.0 mg/l. In a July 15, 1938 letter from Lawrence Eastep of the Illinois Environmental
Protection Agency's Permit Section to Dave Hoff, President of Chemetco, the Agency
recommended that if the slag is used as a roadbed material, steps should be taken io keep the
potential leaching of lead and cadmium to an absolute minimum. Care shouid be taken to
minimize infiltration and prohibit any potential leachate from impacting the environment. The
“Agency limited the use of the slag to sites which will always be above the groundwater table and
which are removed from permanent surface water bodies, On June 15, 1999, measurements of
the slag were taken. The road measures 121 x 22 x 2.5 fi for a total of 6655 cubic feet. This

equals about 247 cubic yards of slag, rock and soil.
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v .

‘ Final Field Sampling and Analysis Report - Organic Samplin_g i
Long Lake - Mitchell, Minois - October 1999 (Govt.’s Hearing Exhibit 46)

16.  On August 10, 1990, TEPA sampled zinc oxide sludge from the East Cooling
La;al, sediment from Long Lake and obtained a background soil sample at the Chcmctcalfacility
for the presence of dioxins and furans. On July 16, 1999, the Illinois Department of Natural
Resources ("IDNR"), ﬁivision of Fisheries obtsined fish samples from Long Lake. The IDNR
was contacted by the Illinois Environmental Protection Agency to obtain fish samples for dioxins
and furuns analysis.

17. A total of three sediment samples were taken during this sampling event. One
sample wés taken about 20 feet west of Containment Area #3 and one samﬂe was taken about
six (6) feet east of Containment Area #3. (Auachment 1 - Diagrams indicating Containment

‘ " Areas). Containment Area #3 is the part of Tong Lake impounded by Chemetco to contain the
gross zinc oxide contamination to the lake. 'rhp third sediment sauple was taken about 15 feet

north of Franko Lane. The sample depths of the sediment samples were 0-10 inches. One

background soil sample was taken in the front yard of Chemetco’s “farmhouse.” One sample of
zinc oxide sludge was taken fram the bottom of the east side of the East Cooling Water Canal.

18,  The IDNR used @ shuck buatl w obtain the fish for sampling. The fish samples

. were obtained north of France Lane and south of the “slag road.” In this section big buffalo, big

carp and small buffalo were obtained. A filet sample of the big buffalo and the big carp were

analyzed for dioxins and furans.
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=

‘ 19.

Assessment Unit for interpretation. Sample X109, from the east side of cuntaininest Area #3

The sample results were forwarded to the Office nf Chemical Safety’s Toxicological

showed Dicxin Equivalent Jevels of 123 nanograms per kilogram ("ng/kg"). Sample X202 of the

zinc oxide sludge from the East Cooling Canal showed a Dioxin Equivalent levels of 232 ng/kg.

Pursuan to 28 U.S.C. § 1746(2), [ declare under penalty of perjury that the foregoing is

true and correct, Executed on 44‘.,[ é , 2000.

CHRISTGPHER
’ M.S., CHMM
‘ Environmental Protection Specialist
Illinois Environmental Protection Agency

N. CAHNOVSHY
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'. ‘ IN THE UNITED STATES DISTRICT COURT - ILED
= FOR THE SOUTHERN DISTRICT OF I L
- JAN 12 2000
UNTTED STATES OF AMERICA, ) N
) ARG U, 8. DisiRe
Plaiotiff, ) FRN DigtR-
)
vs. ) Crianinal No, 95-30048-001-WDS
)
CHEMETCO, INC., a corporation, ;
Defendant. )
STIEULATION QF FACTS

* Background

f . L Chemetcn, Inc,, is a corporation which operates & foﬁﬁﬂ to smele sccondary
cupper-bcaring' matorial ("scrap®) ta recover copper, lead tin soider, and ofher byproducts at its
H;:lnnt site located near Hartford in Madison County within the Southern District of Hlinols,

.2. Chemetco, Inc., formerly known as Chemico Metals Corporation, is a
corporation incorporated under the faws of the State of Delaware and Mg business in the State
of Ninois.

3. In and around 1969, Chemetco acquired a site near Hartford in Madison,
;llino!e. on the east side of Iftuols Route 3, south ot Caliokia Diversiop Drainage Canal and north
of Long Lake. On this sie, i and ater 1970, Chemtco bulit and opersted a fundry equipped
wi_ih three (and later four) rotary furnaces dasigm.xl for smelting copper-bearing scrap and other
secondary materials fram which Chemeteo ca;st copper anodes, 3 valvable intermadiate product

. suitable for further reflning by electrolysis. In addirion to casting copper anodes, Chemelco'also

" ratovered from the same furnaces, lead-tin solder, also a valuable intermediate product suitable




.
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for further refining. Scrap marerials, includiag fioss, are stored on paved surfaces at Chemetso

vatil being charged into the furnaces.

4. Chemetco’s smeliing processes also generated two byproduets which were

stored at various locations on the plaat site: slag and zinc oxide.

5. Siag g the term used by Chemetco to describe the silicate residue that is poured

&

. off of the molten metal in the smelting process. Chemetco's silicate slag contsing a gumber of

metals, including copper, iron, lead, tin and cadmium.

6. Zine oxide is the teryn used by Chemetco to describe particulates collected from
the escaping furnace gases hy Cﬁemetco‘s systems for controlling air pollution. Chemetco's
"zine oxide" consists of a number of metals, ﬁom which zinc oxide has the largest
concentration. Chemertca's Material Safety Data Shest for ziac oxide identifies the primary
constitments of zinc oxide as foliows: zinc, lead, copper, silica, chloride, iron, calcium, sodium,
cadmiurn, nickel and Silver,

* The Clean Water Act and Permits

7. In or around 1972, the United States enacted the Federal Water Pollution

- Comrol Act, commonly kaown as the Cleau Water Act, Title 33, United States Code, Sections

1251 through 1387, which regulates the discharge of pollumatb into the waters of the United
States. Its purpose i 1o restore aud maintain the chemical, physical and biological invegrity of
those waters, The Clenn Water Act, Title 33, United States Code, Section 1342, authorizes the
United States Bavironmental Protection Agency ("U.S. EPA") to prescribe couditions for the

permissible discharge of pollutants,

P.@3
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3. The U.S. EPA prescribes counditions for pevmissibie discharges by meang of
the Nationa! Pollution Discharge Eliminasion Systets ("NPDES"). Under this system, the
discharge of any poljutant imto the waters of the United States without an NPDES permit or in
violation of the conditions of an NPDES permit is unlawful, pursuant to Tide 33, Uﬁitad States
Code, Sections 1311(a) and 134i.

9. OQutfall 001. From on or about May 29, 1975 through October 1984 pursuant
to and subject 1o the conditions of NPDES Permit IL 0025747 for Outfall bOl, Chametco
discherged each month millions of gallons of excess water, including a mixture of storm water,

nan-contact cooling water, and process waste water through a pipe into the Cahokia Diversion

 Drainage Chamnel, a tributary to the Mississippi Rivet,

10. In or around March 8, 1984, U.S. EPA adopted regulations for the secondary
copper refining industry that requiréd no discharge of process wastewater pollutants no later thea
July 1, 1984. 40 C.F.R. §§ 421.60, 421.61, and 421.63; 43 Fed. Reg. 8742, at 8742, 8802-03
(March B, 1984).

11.  Having ceased to use the discharge pipe to the Cabokia Diversion Drainage
Channel in October 1984, Chemstco did uot'apply to renew tts NPDES permit for Outfail 001.

12. The U.S. EPA delegated to the Illinois Environmental Protection Agency
("LEPA") the césponsibﬂity to implement the NPDES permit program withit the State of Illinots.

Under this delegaﬁcm, the JEPA issues NPDES permits, which contsin the standards and

. conditions under which pollutants may be discharged. The Unived States retains the suthority to

enforce permit standards in federal court. 33 U.S.C. §§ 1319(c), 1342(b).

P.o4
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13. Outfall 002. On or zbout June 27, 1985, Chemetco obtained from TEPA an '

NPDES Permit IL, 0025747 for Outfall 002, Storm water runoff into Long Lake. Aimong other
conditions and limitations Chemetcd’s permalf required that:

S

a. Samples taken in ¢ompliance with the effluent mouitoring requirements shall
h be taken 2t a point representstive of the discharge, but prior to entry into the
* receiving stream,
b. For the purpose of this permit, this discharge is limited to storra water, free
from process and other wastewster discharges. The discharge of process
wastewater from this facility is prohibited.
This NPDES permit for Chemetco’s Outfall 002 was renewed by Illinois Eavironmental
Protection Agency on May 14, 1990 aad May 20, 1996.

14. o June of 1986, Cheraetco submited to the Iinois Environmental Protection
Agency ("Illinols EPA") for approval its storm warter runoff coatrol system plan in which
ét\;emetco described its proposed Wsﬁ as & "closed loop" system, from which no discharge of
collected stormy water would occur. | |

15, On September 12, 1986, the Minois EPA issued to Chetuetco a Water Pollution

Conwol Permit No, 1986-EB-0934, which permitied Chemetco to construct aad/or operate:
"A storm water runoff conteol system consisting of five (5) concrete-lined storage basins, one (1)

concrete-lined bunker, and all necessary piping, controls, pumps, and eppurtensaces to collect the

valume of 2 25-year, 24-hour storm event.” The permit was issued subject to & special coudition

which stated: "Special Condition: This permit is issued with the expressed upderstanding that
there shall be no swface discharge from these facilities. If such discherge occurs, additional or

.4
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alteruate facilities shall be provided. 'The consteuction. of such additional or alternate facilities

~ may not be started unti! a permit for the comstruction is issugd by the Agency."

¥ Installation

16. In or about Seprember 1986, on a Saturday, Chemetco, using contract lahorers
from Industrial Fabrication and Repair, Inc., known 2§ "IFAB," installed a storm water rugoff
control system for the impermeable portions of its plant facility. Because Chemetco’s storm water
runoff contained pollutants associated with its indnstrlal activity, federal and state law required

that Chiemetco control it5 storm waser runoff and obtzin 2 permit prior to discharging the storm

 water from the plant facility.

17, Aspartofthe pipe nstallation, IPAB pursuant to Chemetco’s instructions, laid
8 pipe south of Oldenberg Road dows inside tie unnamed ditch tributary to Long Lake located
on. property owned by Chemetco, and covered exposed pipe with straw.

18. The secret pipe docs not appear in any blueprint or drawing képl: by Chemetco,
* Plpe’s Use

19, From the time of its installation in or about September 1986, until and on
September 18, 1996, the secret pipe was used 1o discharge excess water, which was contaminated
with the toxic metals lead and cadmium and with other pollutants, from the .Chemetco plany aitc_
a_nd into the upnamed ditch tributary to Long Lake located on property owned by Chemetco.

20, From in sbout September 1986 throngh September 12, 1996, Chemetco did
not have a permit under the Clean Water Act to discharge pollutaars fxém the secret pipe into the

tnaamed ditch tributary to Long Lake Jocated on property owned by Chemetco.

P.o6
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. * Discovery

21. On September 18, 1996, Tilinols EPA inspector, Chris Cahaovsky, and an
_ Uaited smwe Eavicogmental Protection Agency inspector discovered the secret pipe and observed
polinted water flowing from it into the ditch draining to Long Lake.
* Polnt of Dischurge
22. Long Lakeisa tgibutary to the Mississippi River, a waterway of the United -
States,
23.©  Thedischarge also went onto wetlands surrounding the discharge pipe atd the
- unnamed ditch tributary located on property owned by Chemetco.
24. Visible evidence of contamination extended five feet dowﬁ {nto the bed of Long
Lake locared on property owned by Chemetco, Sampling from the areas of contamination
. confirmed the presenée' of lead and cadmium.
- # Employees Involved
25, Ira Sldney Campbell. In 1986, Ira Sidney Campbell was employed by
Chetnetco as the superintendent of maintenance. Campbell managed the' maintepance
responsibilities for the Chemetco facility and directly supervised a laborer foreman, Larry Ort:
an electical foreman, George Boud; agd 2 millwright foreman, Gary Reed.
26. Campbell also owned and opersted a business incorporated as Industrial
Fal;ricaﬁon and Repair, Inc., known as "IFAR," which provided machinery repair services and
coatract {abor to Chemetco,
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27.  Asdiscussed sbove, in the summer of 1986, Che‘meréo, using contract labarers
from IFAB, installed a storm water runoff cout-r_ul sysrem for the imperraeable portions of its plant
facility. Becauée Chemeteo's storm water runoff coxtained pollutagts associated with its iodustrial
activity, federal and state law required that Chemetco control its storm water runoff and obtain
a permit prior to discharging the storm water from the plant facility.

28.  Inor about September 1986, Denjs Feron, President and a reported owner of

b

_ Chemetco, instructed Campbeli to install 8 discharge pipe (“secret pipe") connected to the ten-inch

storm water runoff collection pipe located along the south fence line of the plant. feron also
instructed Campbell to use IFAB employees to insull the ar:cret pipe on 2 Saturday and to have
a minimum nomber of people involved.

29. Campbell agreed and directed his IFAB shop foreman 10 bring two other shop
employees to Chemetco where on a Saturday they laid and jolned seciions of pipe starting with
a connection 1o the Chemeteo ten-inch storm water pipe and continning under Oldenberg Road
down an unoamed ditch tributary which drained into Long Lake located on prapesry owned by
Chemetco. The workers then covered the exposed pipe section with straw.

30. At Denis Feron's direction, Campbell instructed the Chemerco laborer

. foreman, Larry Ort, to use the secret pipe (0 remove water from the plant in an emergency.

Campbell also advised bis other foremen, including Gary Reed and George Boud, that the secret
pipe had been installed.
31.  GaryL.Reed. Gary L. Read was Chemetco’s Supesintendent of Maintenance

from 1988 through June 1993; Mr. Reed replaced Sid Campbell In that position. Priof 10

S

P.88
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_ becoming Superintendent of Maintenance, Reed was employed by Chemetco as Millwright

Foreman under Superintendent of Maintenance Sid Campbel).

32. As the Superintendent of Maintenznce, Réed managed the maintenagce
responsibilities for the Chemetco facility and supervised the laborers through 2 Laborer Foreman;
and millwrights through 2 Millwright Foreman. From 1991 through June 1993, Reed reported
to Plant Manager Bruce Hendricksou,

33.  Gary Reed knew that on & Saturday in 1986 a discharge pipe bad been installed
south of the plant facility under Oldeaburg Road. On one occasion Gary Reed located a shutoff
valve on the discharge pipe souﬁx of Oldenburg Road. While Gary Reed was Superintendent of

Maintenance, Chemetco employees in the maintenance department discharged contaminated water

. tirough the discharge pipe. Reed hed reason to suspect that the dischacge pipe was used to

- remove storh water contaminated with pollutants from the plaut facility. Even though ke was

responsible for the maintenance of the plant facility, by falling to inguire or inspect, Reed showed
conscious indifference as to whether maintenance department employees discharged contaminated
storm water.
34. Brnge W. Hendrickson, Bruce W. Hendrickson was Chemstco’s Plant
Manzaget from 1991 to 1999, As Plant Maneger, Mr. Hendrickson was in charge of the day-to-
day operations and sﬁpervised the various foremen and supervisors of the Chemetca facility.
35.  As Plant Manager, Hendrickson reported to David Hoff, Presidont of
Chemetco, Inc.
h 36.  While Plam Msuager sometime in or around 1991, Hendricksoa was informed
by Larry Ort, Laborer Foreman, that costaminated siorm water was discharged gouth of the plant

8
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facility, Hendrickson nnderstood that such discharge was not legally permissible. Even though
as Plant Mapager Hendrickson was responib'l; for such actions, be did not investigate or lnquire
further. Subsequently, when other managers or foremen informed Hendrickson that the problems
of excess water bad been handled, Hendrickson avoided inqu.iﬂng as to how the excess water had
t}een. rem'oved.

k 37. George J. Boud, Jr. George ). Boud, Jr, was Chemetco's Superintendent of
Meaintenance from 1993 through 1998: Mx. Boud replaced Gary Reed in ﬁx position, Prior to
becoming Suiaerintendent of Maintenance, Boud was employed by Chemetco as General Foreroan
under Superintendent of Maintenance Gary Reed. Prior to that time, Boud was employed as
Electrical Foraman toder Superintendents of Maintearce Sid Campbell and Gary Reed. Boud
started employruent with Chemetco in 1971.

- 38. As the Superintendent of Maintenance, Boud managed the maintcnance

responsibilities for the Chemsrtco facility and directly supervised the Iaborers through Kevin

Youngman, Laborer Foreman; and millwrights through Roger Copeland, Millwright Foreman.

* From 1991 to 1998, Boud reporsed to Plant Magager Bruce Hendrickson.

39, While Superintendent of Maintenapce, Boud directed employees to get rid of
exces.s watey on the grounds of the plant facility, These employeesdischarged contaminated water
from. 2 pipe Starting at the East Canal of the facility. Boud understood that the excess water
contaminated With, pollutants would be discharged from the plant facility. Boud acted with
conscious indifference to the method by which the employees discharged the contaminated water,

40.  Kevin A, Youngman, KevinA. Younginan was Chemetco's Labocer Foreman
from early 1996 (before the Government's discovery of the secret pipe on Seprember 13, 1996)

9
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until his departure in June 1999. As Laborer Foreman, M.t Youngman supervised the Jaborers.
Youngxhan had started with Chemelad asa la.;orer in May 1993. After six months, Youngman,
worked as a warer truck driver and street sweeper opetawi'. After another six months, he become
Laborer Supervisor. In 1996, Youngman became the Laborer Foremax.
41, AsLaboter Foreman, Youngman reported to Superinteadent of Maintenaace,
Geozge J. Boud, Jt. |
42, While Laborer Foreman, Youspmaun, and employees upon his direction

dlscharged excass water from the grouads of the plant facility. Youngman and these employees

discharged cogtamipated water from a pipe sténlng at the East Canal of the facility. Youngmm

- understood that the excess water contaminated with pollutants would be discharged from the plant.

So stipulated.

W. CHARLES GRACE
Unitéd States Attorney

Defendax.x_t. WILLIAM E COONAN
through its corporate represesative, Assistant United States Attorneys
DENNIS MEYER, Vice President

Date: ﬁ/“//,/ﬂ - Date: /"//"06,

10
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¢ IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS
UNITED STATES OF AMERICA, )
© b )
) vs. ; Criminal Ne. 99-30048-001-WDS
CHEMETCO, INC., a corporation, ;
Defendant. g

ECL ON OF THOMAS C RN Ph.D,
I, Thomas C. Homshaw, Ph.D., declare the following: |
1. My name is Thomas C. Hornshaw, and I am employed by the Illinois
‘ Envirﬁnmemal Protection Agency ("fEPA" or "Agency”) as the Manager of the Toxicity

Assessment Unit of the Office of Chemical Safety.
.2, I have been with the Agency for over 14 years. [am a toxicologist by training,
having received a dual Ph.D. from Michigan State University in 1985, in Animal Science and
Envirgnmental Toxicology.

3.  Among my responsibilities at IEPA are several which support my qualifications 1o
proyide expert testimony in this case: [ assist with the dev&opment and use of procedures for
human and environmental exposure assessments and risk assessments; I review toxicological datz
and hazard information in support of Agency programs and actions; I review technical documents
submitted to the Agency in support of remediation projects; I am a member of the Divzin
Workgroup of the Binational Toxics Strategy, a United States-Canadian pa_nnership striving to

. aéhieve elimination of 13 persistent, bioaccumulative, and toxic chemicals; and I am the Chair of

i
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the Hlinois Fish Contaminant Monitoring Program, a joint eftort of tive agencies whose task is
the determination of the acceptability of chemical residues in sport fish. A complete summery of
my duties and experience can ba found in my curriculum vitae, which is attached as Attachment 1.

Summary of Final Sampling and Analysis Report
Long Lake - Mitchell, Tilinols - June 1999 (Govt.’s Hearing Exhibit 45)

4. T became invalved in this case when 1 was requested to review the analytical results

'  for metals and other inorganic chemicals in water and sediment samples collected by Agency field

staff, and provide interpretation of the data.

5. As 2 result of my review, I determined that cadmium, copper, and fluoride are the
chemicals of greatest concern in the water samplas. !came Lo this oor.clusi'on by comparing the
reported watcr concentrations with the corresponding surface water criteria (from 35 Il. Adm.
Code Part 302, Water Quality Standards) for each analyte.

6. - From this comparison, I found that cadmium levels were as high as 13 micrograms
per liter (ug/l) versus the standard of 3 ug/l, copper levels were as high as 83 ug/l versus the
standatd of 31 ug/], and fluoride levels were as high as 20 milligzams per liter (mg/1) versus the
standard of 1.4 mg/1. |

7. Forthe court's information, the surface water standards are promulgated to protect

* all forms of aquatic life.

8.  Regarding cadmium, copper, and fluoride, 2!l three chemicals are toxic (o fish and
aquatic inveriebrawes, and copper is also toxic to aquatic plants,
9. After reviewing the sediment data, I determined that the chemicals of preatest

coricern are cadmium, copper, lead, nickel, and zine.




AUG-14-2081 17:89 P.14

‘ " 10.  There are no promulgated state or federal standards fur chemicals in sediments,
the;gfore my office uses surveys of state-wide sediment concentrations, conducted by our Bureau
of Water, as screens for inorganic chemicals in sediment. See, e.g., Mitzelfelt, Jeffrey D.,
Sediment Classifiration for Minofs Inland Lakes, Itinois Environmental Protection Agency Bureay |
of Water Division of Water Pollution Cuuuﬁl Planning Section Lakc and Water Shed Unit,
September 1996 (Gowvt.'s Hearing Exhibit 48). These surveys characterize the inorganics as fow,
normal, elevated, and highly elevated. Each of the five metals was elevated in at least one
sample, and nickel and cadmium were highly elevated in several samples.

11.  As a general statement regarding lead and cadmium, we are concerned in the
Agency whenever these two heavy metals are found at elevated leveis in any environmental sample
because of their toxicity to most life forms.

. - 12.  These metals have no known biological or physiological functions in the body, and
| in fact they are known to replace or interfere with other metals such as calcium and zine which
have important functions in the body.

13,  Thus, the presence of these metals, and also copper, nickel, and zinc, at elevated
or highly elevated levels suggests the potential for effects on the organisms-that live in the
sediments.

14,  Thepossibility also exists fur effevts on urganisms that live in the water abﬁve the

sediments, since these melals are able to dissolve into the surface water under some environ mental

conditions,
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. Fina Fleld Sampling und Analysis Report - Organic Sampling .
| Long Lake - Mitchell, Minols - October 1999 (Govt’s Hearing Exhibit 46)

15. Even though the Agency only requested analyses of metals and other inorganic
chemicals, 1 determined that there was a need for analysis of cenain other organic chemicals in

sediment and fish samples from affected areas of Long Lake.

16.  This need was triggered by previous work by the U.S. Environmental Protection
Agency (Govt’s Hearing Exhibit 47), which fonnd polychlorinated dibenzodioxins (dioxins) and

polychlorinated dibenzofurans (furans) in zinc oxide pits at the Chemetco facility.

17.  Since the material discharged to Long Lake is very similar to thatin the zinc oxide
pits, ! recommended that lake sediments and fish should be sampled for didsdns and furans.

18.  Forthe court's information, the reason for concern about dioxins and furans is that

" they are strongly suspected of causing cancer in humans, and reproduction and fotal development
problems in humans and animals. .

15, They also readily bioaccumulate in the food chain, s it is possible that unhealthy
levels might be found in higher-level organisms in the lake, especially fish.

20.  Itis possiblc that pcople and animals that eat these fish could then be exposed to
"’di;cins and furans at unaccepiable levels, which is why I recommended that fish samples be
collected.

21,  Dioxins and furans were detected in all three sediment samples and in a sample

.ta.ken from the zinc oxide cooling water canal.
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. " 23 As stated above, there afe no standards for sediments, and there aze also no state-
wide survey levels for dioxins and furans from the Agency's Bureau of Water which can be used
for comparison purposss.

33.  However, a soil sample was collected from a local farmhouse as a background
sample, Which contained dioxins and furans at a level of 2.89 nanograms per kilogram (ng/ke).
24.  The three sediment samples all significantly exceeded the buckground level, with
the highest concentration being 123 ng/kg, and the cooling water canal sample also was much

sreater than the background level at 232 ng/kg.

25.  What these sample results mean regarding potential impacts to humans and wildlife
is énclear sinee the potendal for exposuse (o dioxins and furans in sediments is difficult to predict.

26.  What can be said is that the potential for exposure i§ greater than what would occur
due to background levels of dioxins and furans in this area.

27. Regarding the fish samples analyzed, carp and buffalo filets, each were found to
lrave trace levels of dioxins and furans.

28.  ‘There are no comparison values used by the Illinois Fish Contaminant Monitoring
Program for dioxins and furans in sport fish, but the concentrations reported in the two samples,

0.019 and 0.059 ng/kg, are less than the most stringent level of 1.0 ng/kg used by some

authoritics to issue fish consumption advisories.

29.  Thus, the levels in the two samples were low encugh that it is not necessary at this

- time to warn residents about eating the fish. Sinceno samples of whole fish were analyzed (which -

are the types of samples needed to evaluate risks to wildlife), it is not possible to predict if there

is a threat to animals which might ear fish from the lake at this time.

3

P.16
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@ Pupsuant 1028 U.S.C. § 1746(2), I declare under penalty of pecjuty that the forogoing is

true and correct. Executed on April 6, 2000.

THOMAS C. HORNSHAW, Fh.D.
Manager - Toxicity Assessment Unit
Office of Chemical Safety.

Hllinois Environmental Protection Agency
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